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CHAPTER  I. 
DEFINITION  AND  HISTORY  OF  TORTS. 

SECTION  1.     DEFINITION  OF  TORT. 

Although  the  branch  of  law  now  treated  under  the 
designation  of  torts  is  one  of  the  earliest  to  appear 
in  any  legal  system,  the  name  itself  has  only  come 
into  general  use  during  the  past  half  century. 

It  is  very  difficult  to  give  any  definition  of  tort 
which  is  both  correct  and  concise.  The  reason  for  this 
lies  largely  in  the  great  variety  of  wrongs  which  are 
included  under  this  general  title.  The  field  of  the 
law  of  torts  is  very  broad,  overlapping  the  field  of 
criminal  law  on  the  one  side,  and  that  of  contracts 
on  the  other. 

"The  term  'tort/  being  indefinable  because  of  its 
generality,  it  follows  that  such  definitions  of  tort  as 
commend  themselves  at  first  glance,  will,  upon  examin- 
ation turn  out  to  be  spurious.  The  following  proposi- 
tion, for  instance,  is  a  terse  and  accurate  statement 
of  a  certain  legal  truth,  and  at  first  blush  it  may  appear 
to  be  a  logical  definition.  A  tort,  we  may  say,  is  that 
legal  wrong,  or  breach  of  duty,  which  is  capable  of  being 
redressed  in  a  civil  action  for  damages.  But  this  proposi- 
tion states  no  criterion  for  distinguishing  between  a 
breach  of  contract  and  a  tort,  and  in  fact  merely 
amounts  to  this,  that  a  tort  is  a  legal  wrong  for  which 
damages  may  be  recovered.  This  statement  is  true 
enough,  but  it  is  no  definition."1 

One  of  the  best  definitions  of  this  term  which 

1  Street's     Foundation    of    Legal 
Liability,  Vol.  I,  p.  XXVII. 
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has  yet  been  given  is  that  by  Mr.  Justice  Holmes,  of 
the  United  States  Supreme  Court:  "I  think  that  the 
law  regards  the  infliction  of  temporal  damage  by  a 
responsible  person  as  actionable,  if  under  the  circum- 
stances known  to  him  the  danger  of  his  act  is  manifest 
according  to  common  experience,  or  according  to  his 
own  experience  if  it  is  more  than  common,  except  on 
cases  where  upon  special  grounds  of  policy  the  law 
refuses  to  protect  the  plaintiff  or  grants  a  privilege  to 
the  defendant."  2 

Other  definitions  which  have  been  given  are  as 
follows:  "A  tort  is  an  act  or  omission  giving  rise, 
in  virtue  of  the  Common  law  jurisdiction  of  the  Court, 
to  a  civil  remedy  which  is  not  an  action  of  contract/' 3 

"A  tort  may  be  said  to  be  a  breach  of  duty  fixed 
by  municipal  law  for  which  a  suit  for  damages  can  be 
maintained. " 4 

"The  word  'torts'  is  used  to  describe  that  branch 
of  the  law  which  treats  of  the  redress  of  injuries  which 
are  neither  crimes  nor  arise  from  the  breach  of  contracts. 
All  acts  or  omissions  of  which  the  law  takes  cognizance 
may  in  general  be  classed  under  the  three  heads  of 
contracts,  torts  and  crimes.  Contracts  include  agree- 
ments, and  the  injuries  resulting  from  their  breach; 
torts  include  injuries  to  individuals;  and  crimes, 
injuries  to  the  public  or  state."  5 

Adding  another  to  this  list  of  definitions;  a  tort 
is  a  violation  of  those  general  rights  which  are  secured 
to  the  individual  by  the  laws  as  against  all  other  mem- 
bers of  the  community,  as  contradistinguished  from 
those  special  rights,  which  arise  out  of  contracts,  and 
only  exist  against  the  other  parties  to  said  contracts. 

*  10  Harvard  Law  Review,  471.  4  Bigelow  on  Torts,  p.  3. 

1  Pollock  on  Torts,  p.  4.  •  Bouvier  Law  Dictionary 
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SECTION  2.    TORTS  AND  CRIMES  DISTINGUISHED. 

The  fact  that  torts  and  criminal  law  were  originally 
one  branch  of  the  law  has  been  already  stated  and  ex- 
plained.6 Even  today,  after  the  differentiation  of 
the  two  branches  has  been  completely  worked  out,  the 
same  act  often  constitutes  both  a  crime  and  a  tort. 
Briefly  stated  the  difference  between  a  tort  and  a  crime 
is  that  the  former  is  a  wrong  to  an  individual  and  the 
latter  a  wrong  to  the  public.  The  former  is  redressed 
by  compelling  the  wrongdoer  to  recompense  the  in- 
jured party  for  the  damages  he  has  suffered;  the  latter 
is  redressed  by  the  punishment  of  the  criminal.7 
Under  the  early  Common  law,  where  the  same  act 
amounted  both  to  a  tort  and  a  felony,  the  tort  was 
held  to  be  merged  in  the  felony,  and  no  civil  action  was 
allowed  to  the  injured  party.8  This  extreme  rule, 
however,  was  soon  abandoned,  or  rather  modified, 
it  still  being  held  that  the  civil  action  was  suspended 
during  the  criminal  prosecution,  and  that  the  plaintiff 
must  allege  in  his  pleadings  his  diligence  in  the  criminal 
prosecution,  and  prove  such  diligence  at  the  trial.9 
If  the  plaintiff  alleged,  an  unprosecuted  felony  as  his 
cause  of  action,  the  proceedings  in  the  case  were  stayed 
until  the  offender  could  be  prosecuted.10  A  defendant, 


8  See  Vol.  I,  pp.  16-18. 

1  "Certain  acts  or  omissions  are 
made  public  offences  by  the 
common  law  or  by  statute, 
either  because  their  inherent 
qualities  and  necessary  ten- 
dencies make  them  prejudicial 
to  organized  society,  or  because 
it  is  believed  that  the  evils 
likely  to  flow  from  them  will  be 
so  serious  that  the  general 
good  will  be  subserved  by  for- 
bidding them  and  penalitiea 
are  attached  to  them,  which 
are  imposed  on  public  grounds. 
These,  according  to  their  grade, 
are  crimes  or  misdemeanors, 


or  they  are  simply  things  pro- 
hibited under  penalty.  But 
where  the  same  wrongful  acts 
cause  damage  to  private  in- 
dividuals, they  come  directly 
within  the  definition  of  torts, 
and  are  such."  Cooley  on 
Torts  (2nd  Ed.),  81. 

8  Higgins  vs.  Butcher,  Yelv.,  89. 

•  Crosby  vs.  Leng,  12  East,  409; 
Cox  vs.  Paxton,  17  Ves.  Gr., 
329;  Vincent  vs.  Sprague,  3 
U.  C.  Q.  B.,  283. 

10  Roope  vs.  D'Avigdor,  10  Q.  B. 
D.,  412. 
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however,  never  could  set  up  his  own  felony  as  a  defense.11 
A  tort  was  never  held  to  be  merged  in  a  misdemeanor. 

In  a  few  of  the  States  of  this  country,12  the  English 
rule  on  this  point  was  adopted;  but  in  the  great 
majority  of  States  it  never  was.13  In  a  number  of  the 
states,  including  some  of  those  which  at  first  adopted 
this  principle,  the  English  rule  has  abolished  by  express 
statute.14 

Where  the  same  act  is  both  a  tort  and  a  crime 
the  party  injured  has  no  right  to  drop  the  criminal 
prosecution,  or  to  agree  not  to  testify  against  the  ac- 
cused, upon  satisfaction  of  his  private  injury.  Such 
an  act  would  constitute  a  compounding  of  a  felony, 
and  would  be  in  itself  a  crime. 

SECTION  3.    TORTS  AND  BREACH  OF  CONTRACT  Dis- 

TINQUISHED. 

As  shown  in  the  author's  definition  of  a  tort,  a 
right  of  action  for  tort  arises  where  there  has  been  a 
violation  of  a  right  given  by  law,  while  a  right  of  action 
for  breach  of  contract  exists  where  there  has  been  a  viola- 
tion of  some  right  acquired  by  contract.  These  two 
fields,  however,  overlap.  The  same  action  may  consti- 
tute a  breach  of  contract  and  also  a  tort.  In  such  cases, 
there  is  an  election  of  remedies,  and  the  party  injured 
may  sue  either  in  tort  or  contract.  The  cases  where 
this  double  remedy  exists  will  be  shown  in  the  treat- 
ment of  the  various  subdivisions  of  this  subject. 
A  common  example  of  such  cases  are  found  in  contracts 
which  one  party  is  induced  to  enter  into  by  deceit. 

A  few  legal  differences  in  the  cases  of  action  of 

11  Gibson  vs.  Minet,  1  H.  Bl.,  611.  Faherty,  3  Greece,  327;  Bank  vs. 

12  E.  G.  Alabama,  Georgia,  Maine,  Gare,  15  Mass.,  75;    Hyatt  vs. 

Pennsylvania.  Adams,  16  Mich.,  180. 

13  Plummer  vs.   Webb,   Ware,   75;  M  E.      G.      Arkansas,      California, 

Cross  vs.  Guthrey,  2  Root,  90,  Georgia,     Maine,   New     York, 

1   Am.   Dec.,  61;    Barton  vs.  Pennsylvania. 
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tort  (ex  delictu)  and  of  contract  (ex  contractu)  may 
here  be  noted.  Joint  tort-feasors  are  generally  sever- 
ally liable  and  no  right  of  contribution  exists  among 
them;15  infants  who  are  incapable  of  contracting 
are  nevertheless  generally  liable  for  their  torts ; 1<J  at 
common  law  actions  of  tort  will  never  survive  the  death 
of  either  party. 

SECTION  4.  TORTS  AND  EQUITY. 
In  a  few  cases  a  person  injured  by  another  has 
the  option  of  suing  for  damages  on  the  tort,  or  of  going 
into  equity  to  seek  some  special  equitable  relief,  gen- 
erally an  injunction.  Such  cases  will  be  more  conven- 
iently treated  under  the  subject  of  Equity  Jurisprud- 
ence than  in  this  place. 

SECTION   5.    PARTIES   IN   ACTIONS   OF   TORT. 

As  torts  are  the  violation  of  general  rights  created 
by  law,  it  necessarily  follows  that  any  person  in  the 
community  may  be  the  party  injured  by  such  a  viola- 
tion of  rights,  and  may  therefore  be  the  plaintiff  in 
an  action  of  tort.  There  are  some  limitations  upon 
the  liability  of  certain  classes  of  persons  for  their 
torts ;  but  such  limitations  are  much  narrower  than  the 
case  of  the  rules  governing  liability  on  contracts. 

For  the  extent  of  the  liability  of  infants  and 
married  women  for  their  torts  see  the  subject  of  Domes- 
tic Relations.17  Both  are  generally  liable  for  their 
torts,  with  the  exception  that  young  infants  cannot  be 
held  liable  for  torts  in  which  malice  is  an  element, 
gr  A  lunatic  is  also  liable  for  his  torts  except  those 
involving  malice.18  This  liability  is  held  to  extend 

14  In  a  few  cases  there  can  be  con-  17  Volume  IV,  Subject  10. 

tribution    between    joint    tort  I8  Behrens  vs.  McKenzie,   23   Iowa, 

feasors.     See  contribution  un-  333;  Jewell  vs.  Colby,  66  N.  H., 

der   subject   of    Equity   Juris-  399;     Ward    vs.    Conatser,    4 

prudence.  Baxt.,66;  Morse  vs.  Crawford, 

16  See   subject   of   Domestic   Rela-  17  Vt.,  499,  44  Am.  Dec.,  349. 
tions. 
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even  to  those  torts  arising  from  the  negligence  of  the 
lunatic,19  on  the  principle  that  where  a  loss  must  be 
borne  by  one  of  two  innocent  persons,  it  is  more  just 
that  it  should  be  borne  by  the  one  who  occasioned  it.20 
The  liability  of  a  lunatic  for  his  torts  is  thus  dis- 
cussed in  the  case  of  Avery  vs.  Wilson:21  "A  lunatic 
is  often  civilly  liable  for  his  torts,  as  he  is  not  entirely 
exempt  from  the  general  doctrine  of  the  law,  that, 
whenever  one  person  receives  an  injury  directly  from 
the  voluntary  act  of  another,  that  is  a  trespass,  although 
there  was  no  design  to  injure.  This  general  rule  has 
been  modified  by  exceptions  made  by  the  construc- 
tions of  the  courts  in  the  case  of  lunacy,  and  upon  this 
subject  there  is  some  conflict  of  decisions.  The  current 
of  authority  seems  to  establish  the  doctrine  that  a 
lunatic  is  not  liable  for  injuries  to  the  sensibilities  and 
reputation  of  a  person,  as  in  such  cases  malice  is  an 
essential  ingredient  to  the  tort;  as  libel,  slander,  mali- 
cious prosecution,  and  malicious  arrest  under  regular 
process.  A  person  non  compos  mentis,  is  regarded  by 
the  law  as  incapable  of  a  wicked  intention  to  do  such 
injuries.  There  are  other  cases  of  injuries  to  the  person 
by  a  lunatic  about  which  there  is  some  conflict  of  de- 
cision, as  assaults,  batteries,  false  imprisonments,  etc., 
in  which  a  wrongful  intent  or  culpable  negligence  are 
ingredients.  In  batteries  there  must  always  be  an 
intent,  express  or  implied,  to  do  the  injury;  and 
legal  malice  is  always  presumed  when  a  wrongful  act 
is  done  intentionally,  without  just  cause  or  excuse. 
Express  malice  is  some  manifestation  of  ill-will  to  a 
person  or  an  evil  design  or  corrupt  motive  in  doing  an 
act  which  is  injurious  to  another. 

19  Brown   vs.   Howe,   9   Gray,   84,  »  Williams  vs.  Hays,   143  N.  Y., 

69  Am.  Dec.  276.  450,  42  Am.  St.  Rep.,  743. 

«  20  Fed.  Rep.,  856. 
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"In  this  second  class  of  torts  many  plausible 
arguments  may  be  used  on  both  sides  in  sustaining 
opposing  views.  These  torts  to  the  person  are  em- 
braced in  the  legal  maxim,  'actio  personalia  moritur 
cum  persona.'  They  are  torts  committed  by  force, 
and  are  usually  prompted  by  sudden  passion  or  vin- 
dictive feelings,  and  in  many  cases  large  punitive 
damages  are  properly  assessed  by  a  jury  against  the 
tort-feasors.  As  the  wrongful  intent  and  motive  of  the 
wrong-doer  are  the  usual  and  substantial  grievance  com- 
plained of,  and  punitive  damages  are  generally  assessed, 
I  am  of  opinion  that  actions  for  such  torts  should  not 
be  sustained  against  lunatics,  as  they  are  incapable, 
from  want  of  reason,  of  such  intent  and  motive,  unless 
substantial  damages,  capable  of  ready  estimation, 
have  been  suffered.  In  no  case  can  vindictive  damages 
be  assessed  against  a  person  non  compos  mentis.  This 
liberality  of  the  law  to  this  unfortunate  class  of  persons 
can  work  no  serious  injury  to  society,  as  they  can  be 
legally  confined  when  considered  dangerous;  and  the 
disposition,  power,  and  right  of  self-defense  will  gen- 
erally be  sufficient  to  insure  the  personal  safety  and 
security  of  the  citizen  against  the  unreasoning  and 
motiveless  action  of  an  imbecile. 

"Injuries  to  property,  corporeal  and  incorporeal, 
constitute  a  third  class  of  torts,  in  which  it  is  generally 
conceded  that  lunatics  are  responsible  for  compensatory 
damages  to  the  extent  of  the  actual  injury  sustained. 
Some  of  these  injuries  are  often  prompted  by  malice 
Cowards  the  owner,  or  are  done  in  a  spirit  of  wanton- 
ness, cruelty,  and  revenge,  as  in  the  case  of  malicious 
mischief  at  the  common  law,  and  malicious  in  juries, 
to  property  definded  by  statute.  In  such  cases  a 
sane  person  is  liable  to  indictment,  and  also  to  an  action 
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for  the  civil  injury  and  punitive  damages  will  generally 
be  recovered.  A  lunatic  can  only  be  made  liable  for 
compensatory  damages.  In  civil  actions  for  violation 
and  encroachment  upon  established  rights  of  property, 
the  law  does  not  so  much  regard  the  intent  of  the  wrong- 
doer as  the  loss  and  damage  of  the  person  injured. 

"In  this  case  the  defendant  is  charged  with  the  in- 
fringement of  an  incorporeal  right  conferred  by  law 
upon  the  plaintiffs.  A  patent-right  is  the  exclusive 
liberty  conferred  by  letters  patent  from  the  sovereign 
on  an  inventor  or  his  alienee  of  making  and  vending 
articles  according  to  his  invention.  A  patent-right  is 
regarded  as  personal  property  and  may  be  assigned; 
.  and,  if  it  be  infringed,  the  inventor  or  his  alienee  has 
a  remedy  at  law  by  action  of  trespass  on  the  case 
for  damages,  and  a  remedy  in  equity  to  prevent  the 
continuance  of  the  wrong  by  injunction.  Ad.  Eq.,  212. 
In  such  cases  the  statutes  of  the  United  States  have 
conferred  original  and  concurrent  jurisdiction  upon 
courts  of  equity,  and  they  may  determine,  without  the 
assistance  of  a  court  of  law,  the  legal  right  of  the  plaint- 
iff and  the  infringement  by  the  defendant;  and  may 
ascertain  the  amount  of  the  defendant's  property,  and 
afford  a  complete  remedy  for  the  wrong  committed, 
and  prevent  its  continuance  by  injunction. 

"As  the  proof  in  this  case  establishes  the  legal 
right  of  the  plaintiffs,  and  the  infringement  is  admitted 
by  the  defendant,  the  plaintiffs  are  entitled  to  a  per- 
petual injunction,  and  to  an  account  to  ascertain  the 
profits  derived  by  the  defendant  from  his  infringe- 
ment. " 

The  liability  of  private  and  public  corporations  for 
their  torts  will  be  treated  under  the  proper  subjects. 

23  Private  Corporations,  Vol.  VIII,  tions,  Vol.  VIII,  Subject  25. 

Subject   24;     Public   Corpora- 
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Servants  and  agents  are  liable  for  their  torts  even 
when  committed  in  the  service  of  their  master  or  prin- 
cipal; but  if  such  torts  were  committed  in  the  regular 
course  of  the  agency,  the  principal  will  also  be  liable.28 
Similarly,  all  members  of  a  partnership  are  liable  for 
the  torts  of  any  member  of  the  firm  committed  in  the 
course  of  the  firm's  business.24 

At  common  law  the  husband  was  liable  for  the 
torts  of  his  wife ; K  and  under  certain  cricumstances 
a  parent  is  liable  for  the  torts  of  his  child.28 

SECTION  6.     SOME  CHARACTERISTICS  OF  TORTS. 

A  tort  is  not  a  debt.27  Damages  for  torts,  not 
reduced  to  the  form  of  judgment,  are  therefore,  not 
proveable  in  bankruptcy  proceeding,  and  are  not 
released  by  a  discharge  in  bankruptcy.28  Constitu- 
tional provisions  against  imprisonment  for  debt  do 
not  prevent  imprisonment  for  non-payment  of  judg- 
ments growing  out  of  torts.29 

A  tort  is  not  a  chose  in  action.30  The  general  rule 
is  that  the  right  of  action  for  a  pure  tort  is  not  assign- 
able ; 31  but  this  rule  has  been  somewhat  modified,  and 
the  better  rule  now  is,  that,  the  right  of  action  for  dam- 
ages to  property,  but  not  to  the  person,  may  be  as- 
signed.32 Liability  in  tort  is  a  good  consideration  for  a 


*  See  Subject  of  Agency,  Volume 

III,  Subject  7. 

*  See  subject  of  Partnership,  Vol- 

ume VIII,  Subject  23. 

**  See  subject  of  Domestic  Rela- 
w  tions,  Vol.  IV,  Subject  10. 

»  Id 

17  American  and  English  Ency.  of 
Law,  Vol.  VIII,  p.  991.  Dam- 
ages for  trespass  not  a  debt, 
6  Hill,  (N.  Y.)  252.  Damages 
by  slander  or  libel  not  a  debt. 
Zimmer  vs.  Schleehauf,  115 
Mass.,  52. 

«  Hapgood  vs.  Blood,  11  Gray,  400; 


Hun  vs.  Cary,  82  N.  Y.,  65. 
»  Long  vs.  McLean,  88  N.  Car.,  3; 
Howland  vs.  Needham,  10  Wis., 
495;  Jones  vs.  Kelly,  17 
Mass.,  116;  Rich  vs.  People, 
66  111.,  513. 

10  Deshler  vs.  Dodge,  16  How.,  622; 

Gibson  vs.  Gibson,  43  Wis.,  32. 

11  American   and    English   Enc.   of 

Law,  Volume  II,  p.  1026; 
Kansas  Midland  R.  Co.,  vs. 
Brehm,  54  Kan.,  751. 
*  Finn  vs.  Corbett,  36  Mich..  318; 
Hude  vs.  Tuffts,  45  N.  Y., 
Super  Ct.,  56. 
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promise  to  pay  damages;33   and  damages  growing  out 
of  tort  may  be  compromised.34 

SECTION  7.  HISTORY  OF  THE  LAW  OF  TORTS. 
The  subject  of  torts  originates  in  the  idea  of  hurt 
or  damage  done  by  force.  The  early  history  of  the 
law  of  torts,  after  its  separation  from  criminal  law, 
is  embraced  in  the  history  of  the  action  of  trespass.35 
Trespass  early  was  divided  into  several  distinct  ac- 
tions, or  perhaps  it  would  be  more  accurate  to  say  that 
trespass  was  the  combination  of  these  several  actions. 
In  all  of  these  branches  of  the  action,  however,  we 
see  present  the  element  of  force  or  violence.  In 
trespass  quare  clausium  fregit,  there  is  the  forcible  entry 
upon  or  damage  to  the  land;  in  trespass  de  bonis 
asportatis,  there  is  the  forcible  taking  and  carrying 
away  of  the  goods  of  another;  while  in  trespass  to  the 
person  the  violence  is  directed  against  the  person  of 
the  injured  party.  For  indirect  damages  or  for  dama- 
ages  unaccompanied  with  violence  to  a  person's  body, 
land  or  personal  property,  or  for  such  damages  as  those 
to  his  reputation  there  could  be  no  relief  under  the  ac- 
tion of  trespass,  and  there  was  no  relief  under  any 
form  of  action  until  near  the  close  of  the  thirteenth 
century.  Right  of  action  for  injuries  which  cannot  be 
brought  within  the  scope  of  trespass  owe  their  origin 
to  the  famous  Statute  of  Westminster  II 36  passed  in  1285. 
Under  the  authority  of  this  statute  there  was  created 


M  Amer.  and  Eng.  Enc.  of  Law, 
Vol.  VI,  p.  710,  Lingwood  vs. 
Croucher,  2  Atk.,  644;  Scott 
vs.  Liverpool,  25  L.  J.  Ch.,  227; 
Steward  vs.  East  India  Co., 
2  Vern,  380. 

**  Adams  vs.  Adams,  2  Mod.,  169; 
Watson  vs.  Clement,  Rolle 
Abr.,  p.  5;  Barnard  vs.  King. 
2  Keb.,  16;  Rolle  Abr.  p.  6. 

84  See  also  Trespass  under  Subject 


of  Common  Law  Pleading, 
Volume  XI,  Subject  44. 
**  Or  more  accurately  Statute  of 
Westminster  II,  Chapter  24, 
13  Edward  I.  This  statute  has 
already  been  referred  to  under 
Legal  History,  Volume  I,  Sub- 
ject 27,  and  will  be  considered 
more  in  detail  under  the  sub- 
ject of  Common  Law  Plead- 
ing, Volume  XI,  Subject  34. 
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the  new  action  of  Case,  or  of  Trespass  on  the  Case  which 
with  trespass  covers  the  whole  field  of  torts. 

There  is  no  better  proof  of  the  statement  so  often 
made  in  this  work,  that  formerly  the  adjective  law, 
was  the  controlling  branch  of  this  science,  than  in  this 
fact  that  the  only  practical  early  classification  of  torts 
was  one  on  the  basis  of  the  action  which  could  be 
brought  to  redress  the  wrong.  Although  other  methods 
of  classifying  torts  have  since  arisen,  which  are  now 
used  by  text  book  writers  on  this  subject,  the  influence 
of  this  early  classification  is  still  strongly  felt  in  the 
law,  and  without  an  understanding  of  the  original 
scope  of  these  actions,  no  clear  conception  of  the  law 
of  torts  can  ever  be  acquired.  Before,  therefore, 
considering  the  various  forms  of  injury  which  may 
furnish  a  basis  for  an  action  for  tort,  a  chapter  will  be 
devoted  to  this  fundamental  distinction  between  tres- 
pass and  trespass  on  the  case. 


CHAPTER  II. 
TRESPASS   AND   TRESPASS   ON   THE   CASE. 

SECTION    8.    FUNDAMENTAL    DISTINCTION    BETWEEN 

TRESPASS  AND  TRESPASS  ON  THE 

CASE. 

The  distinction  between  trespass  and  trespass  on 
the  case  is  generally  stated  as  being  that  if  an  injury 
be  done  to  A  by  the  immediate  force  of  B,  the  former 
may  bring  trespass;  but  that  if  the  injury  be  not  im- 
mediate, but  merely  consequential,  he  cannot  sue  in 
trespass;  and  his  remedy,  if  any,  is  by  action  on  the 
case  for  consequential  damages.  An  illustration  fre- 
quently given  is  that  of  a  man  throwing  a  log  into  a 
highway;  if  the  log  strike  A  in  its  fall  he  may  sue  in 
trespass;  but  if,  after  it  is  lodged,  and  rests  upon  the 
ground,  he  stumbles  over  it,  he  must  sue  in  trespass 
on  the  case.1 

The  leading  case  on  this  distinction,  which  has 
now  been  followed  by  the  Courts  both  of  this  country 
and  of  England,  for  more  than  a  century,  is  the  famous 
case  of  Scott  vs.  Shepherd,  generally  referred  to  as  the 
"squib  case."  On  account  of  great  importance  of 
this  case  in  this  branch  of  the  law,  and  on  account  of 
the  high  character  of  the  legal  reasoning  contained 
in  the  case,  the  decision  is  given  in  the  next  section 
in  its  entirety.2 

1  See  note  to  page  217,  Volume  I,  how  cases  are  reported.  It 

Smith's  Leading  Cases.  should  at  all  times  be  remem- 

1  The  case  is  given  exactly  as  it  bered  by  the  law  students  that 

appears  in  the  reports,  and  will  reported  cases  are  the  ultimate 

show  those  readers,  who  do  not  basis  of  ninety  peicent  or  more, 

have  access  to  a  law  library,  of  the  law. 
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SECTION  9.    SCOTT  vs.  SHEPHERD. 

"Trespass  and  assault  for  throwing,  casting,  and 
tossing  a  lighted  squib  at  and  against  the  plaintiff, 
and  striking  him  therewith  on  the  face,  and  so  burning 
one  of  his  eyes,  that  he  lost  the  sight  of  it,  whereby, 
etc.,  On  not  guilty  pleaded,  the  cause  came  on  to  be 
tried  before  Nares,  J.,  last  summer  assizes  at  Bridg- 
water,  when  the  jury  found  a  verdict  for  the  plaintiff 
with  £100  damages,  subject  to  the  opinion  of  the 
court  on  this  case:  On  the  evening  of  the  fair-day  of 
Milbourne  Port,  28th  October,  1770,  the  defendant 
threw  a  lighted  squib,  made  of  gunpowder,  etc., 
from  the  street  into  the  market-house,  which  is  a  cov- 
ered building  supported  by  arches,  and  enclosed  at 
one  end,  but  open  at  the  other  and  both  the  sides, 
where  a  large  concourse  of  people  were  assembled; 
which  lighted  squib,  so  thrown  by  the  defendant,  fell 
upon  the  standing  of  one  Yates,  who  sold  gingerbread, 
etc.  That  one  Willis  instantly,  and  to  prevent  danger 
to  himself  and  the  said  wares  of  the  said  Yates,  took 
up  the  said  lighted  squib  from  off  the  said  standing, 
and  then  threw  it  across  the  said  market-house, 
when  it  fell  upon  another  standing  there  of  one  Ryal, 
who  sold  the  same  sort  of  wares,  who  instantly,  and 
to  save  his  own  goods  from  being  injured,  took  up  the 
said  lighted  squib  from  off  the  said  standing,  and  then 
threw  it  to  another  part  of  the  said  market-house,  and 
in  so  throwing  it  struck  the  plaintiff,  then  in  the  said 
market-house,  in  the  face  therewith,  and  the  com- 
bustile  matter  then  bursting,  put  out  one  of  the 
plaintiff's  eyes.  Qu.  If  this  action  be  maintainable? 

"This  case  was  argued  last  Term  by  Glyn,  for  the 
plaintiff,  and  Burland,  for  the  defendant ;  and  this  term 
the  court,  being  divided  in  their  judgment,  delivered 
their  opinions  seriatim. 
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"Nares,  J.,  was  of  opinion  that  trespass  would  well 
lie  in  the  present  case.  That  the  natural  and  probable 
consequence  of  the  act  done  by  the  defendant  was 
injury  to  somebody,  and  therefore  the  act  was  illegal 
at  common  law.  And  the  throwing  of  squibs  has, 
by  statute  W.  3,  been  since  made  a  nuisance.  Being 
therefore  unlawful,  the  defendant  was  liable  to  answer 
for  the  consequences,  be  the  injury  mediate  or  im- 
mediate: 21  Hen.  7,  28,  is  express  that  malus  animus 
is  not  necessary  to  constitute  a  trespass.  So,  too,  1 
Stra.,  596,  Hob.,  134  T.  Jones,  205,  6  Edw.,  4,  7,  8; 
Fitz.  Trespass,  110.  The  principle  I  go  upon  is  what 
is  laid  down  in  Reynolds  vs.  Clark,  Stra.,  634,  that  if 
the  act  in  first  instance  be  unlawful,  trespass  will  lie. 
Wherever  therefore  an  act  is  unlawful  at  first,  trespass 
will  lie,  for  the  consequences  of  it.  So,  in  12  Hen.  4, 
trespass  lay  for  stopping  a  sewer  with  earth,  so  as  to 
overflow  the  plaintiff's  land.  In  26  Hen.  8,  8,  for 
going  upon  the  plaintiff's  land  to  take  the  boughs 
off  which  had  fallen  thereon  in  looping.  See  also 
Hardr.  60,  Reg.  108,  95.  6  Edw.  4,  7,  8.  1  Ld. 
Raym  272,  Hob  180.  Cro.  Jac,  122,  43.  F.  N.  B.,  202 
(91g).  I  do  not  think  it  necessary,  to  maintain  tres- 
pass, that  the  defendant  should  personally  touch  the 
plaintiff;  if  he  does  it  by  a  mean,  it  is  sufficient. 
Qui  facit  per  aliud  facit  per  se.  He  is  the  person 
who,  in  the  present  case,  gave  the  mischievous  faculty 
to  the  squib.  That  mischievous  faculty  remained  in 
it  till  the  explosion.  No  new  power  of  doing  mischief 
was  communicated  to  it  by  Willis  or  Ryal.  It  is  like 
the  case  of  a  mad  ox  turned  loose  in  a  crowd.  The 
person  who  turns  him  loose  is  answerable  in  trespass 
for  whatever  mischief  he  may  do.  The  intermediate 
acts  of  Willis  and  Ryal  will  not  purge  the  original  tort 
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in  the  defendant.  But  he  who  does  the  first  wrong  is 
answerable  for  all  the  consequential  damages.  So 
held  in  the  King  vs.  Huffins,  2  Lord  Raym,  1574. 
Parkhurst  vs.  Foster,  1  Lord  Raym,  480.  Rosewell  vs. 
Prior  12  Mod.,  639.  And  it  was  declared  by  this  court, 
in  Slater  vs.  Baker,  M.,  8.  Geo.  3,  2,  Wils,  359,  they 
would  not  look  with  eagle's  eyes  to  see  whether  the 
evidence  applies  exactly  or  not  to  the  case;  but  if 
the  plaintiff  has  obtained  a  verdict  for  such  damages 
as  he  deserves,  they  will  establish  it  if  possible. 

Blackstone,  J.,  was  of  opinion  that  an  action  of  tres- 
pass did  not  lie  for  Scott  against  Shepherd,  upon  this 
case.  He  took  the  settled  distinction  to  be,  that  where 
the  injury  is  mediate,  an  action  on  the  case;  Reynolds 
vs.  Clarke,  Lord  Raym,  1401,  Stra.,  634;  Haward  vs. 
Bankes  Burr,  Harker  vs.  Birbeck,  Burr.,  1559.  The  law- 
fulness or  unlawfulness  of  the  original  act  is  not  the 
criterion;  though  something  of  that  sort  is  put  into 
Lord  Raymond's  mouth  in  Stra.,  635,  where  it  can  only 
mean,  that  if  the  act  then  in  question,  of  erecting  a 
spout,  had  been  in  itself  unlawful,  trespass  might  have 
lain;  but  as  it  was  a  lawful  act  (upon  the  defendant's 
own  ground),  and  the  injury  to  the  plaintiff  only 
consequential,  it  must  be  an  action  on  the  case.  But 
this  cannot  be  the  general  rule;  for  it  is  held  by  the 
court,  in  the  same  case,  that  if  I  throw  a  log  of  timber 
into  the  highway  (which  is  an  unlawful  act),  and 
another  man  tumbles  over,  and  is  hurt,  an  action 
on  the  case  only  lies,  it  being  a  consequential  damage; 
but  if  in  throwing  it  I  hit  another  man,  he  may  bring 
trespass,  because  it  is  an  immediate  wrong.  Trespass 
may  sometimes  lie  for  the  consequences  of  a  lawful  act. 
If  in  lopping  my  own  trees  a  bough  accidentally  falls 
on  my  neighbour's  ground,  and  I  go  thereon  to  fetch 
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it,  trespass  lies.  This  is  the  case  cited  from  6  Edw. 
4,  7.  But  then  the  entry  is  of  itself  an  immediate 
wrong.  And  case  will  sometimes  lie  for  the  conse- 
quence of  an  unlawful  act.  If  by  false  imprisonment 
I  have  a  special  damage,  as  if  I  forfeit  my  recogniz- 
ance thereby,  I  shall  have  an  action  on  the  case;  per 
Powel,  J.,  11  Mod.,  180.  Yet  here  the  original  act 
was  unlawful,  and  in  the  nature  of  trespass.  So  that 
lawful  or  unlawful  is  quite  out  of  the  case;  the  solid 
distinction  is  between  direct  or  immediate  injuries  on 
the  one  hand,  and  mediate  or  consequential  on  the 
other.  And  trespass  never  lay  for  the  latter.  If  this  be 
so,  the  only  question  will  be  whether  the  injury  which 
the  plaintiff  suffered  was  immediate  or  consequential 
only;  and  I  hold  it  to  be  the  latter.  The  original  act 
was,  as  against  Yates,  a  trespass ;  not  as  against  Ryal  or 
Scott.  The  tortious  act  was  complete  when  the  squib 
lay  at  rest  upon  Yates'  stall.  He,  or  any  bystander, 
had,  I  allow,  a  right  to  protect  themselves  by  removing 
the  squib,  but  should  have  taken  care  to  do  it  in  such 
a  manner  as  not  to  endanger  others.  But  Shepherd, 
I  think,  is  not  answerable  in  an  action  of  trespass  and 
assault  for  the  mischief  done  by  the  squib  in  the  new 
motion  impressed  upon  it,  and  the  new  direction  given 
it,  by  either  Willis  or  Ryal ;  who  both  were  free  agents, 
and  acted  upon  their  own  judgment.  This  differs  it 
from  the  cases  put  of  turning  loose  a  wild  beast  or  a 
madman.  They  are  only  instruments  in  the  hand  of 
the  first  agent.  Nor  is  it  like  diverting  the  course  of  an 
enraged  ox,  or  of  a  stone  thrown,  or  an  arrow  glancing 
against  a  tree;  because  there  the  original  motion, 
the  vis  impressa,  is  continued,  though  diverted.  Here 
the  instrument  of  mischief  was  at  rest,  till  a  new  im- 
petus and  a  new  direction  are  given  it,  not  only  once 
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but  by  two  successive  rational  agents.  But  it  is 
said  that  the  act  is  not  complete,  nor  the  squib  at  rest, 
till  after  it  is  spent  or  exploded.  It  certainly  has  a 
power  of  doing  fresh  mischief,  and  so  has  a  stone 
that  has  been  thrown  against  my  windows,  and  now 
lies  still.  Yet  if  any  person  gives  that  stone  a  new 
motion,  and  does  further  mischief  with  it,  trespass  will 
not  lie  for  that  against  the  original  thrower.  No 
doubt  but  Yates  may  maintain  trespass  against  Shep- 
herd. And,  according  to  the  doctrine  contended  for, 
so  may  Ryal  and  Scott.  Three  actions  for  one  single 
act;  it  may  be  extended  in  infinitum.  If  a  man  tosses 
a  football  into  the  street,  and,  after  being  kicked  about 
by  one  hundred  people  it  at  last  breaks  a  tradesman's 
windows,  shall  he  have  trespass  against  the  man  who 
first  produced  it?  Surely  only  against  the  man  who 
gave  it  that  mischievous  direction.  But  it  is  said,  if 
Scott  has  no  action  against  Shepherd,  against  whom 
must  he  seek  his  remedy?  I  give  no  opinion  whether 
case  would  lie  against  Shepherd  for  the  consequential 
damage;  though,  as  at  present  advised,  I  think,  upon 
the  circumstances,  it  would.  But  I  think,  in  strictness 
of  law,  trespass  would  lie  against  Ryal,  the  immediate 
actor  in  this  unhappy  business.  Both  he  and  Willis 
have  exceeded  the  bounds  of  self-defence,  and  not  used 
sufficient  circumspection  in  removing  the  danger  from 
themselves.  The  throwing  it  across  the  market- 
house,  instead  of  brushing  it  down,  or  throwing  (it) 
out  of  the  open  sides  into  the  street  (if  it  was  not 
meant  to  continue  the  sport,  as  it  is  called),  was  at 
least  an  unnecessary  and  incautious  act.  Not  even 
menaces  from  others  are  sufficient  to  justify  a  trespass 
against  a  third  person;  much  less  a  fear  of  danger  to 
either  his  goods  or  his  person;  nothing  but  inevitable 
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necessity;  Weaver  vs.  Ward,  Hob,  134;  Dickenson  vs. 
Watson,  T.  Jones,  205 ;  Gilbert  vs.  Stone,  Al.  35,  Style  72. 
So  in  the  case  put  by  Brian,  J.,  and  assented  to  by 
Littleton  and  Cheke,  C.  J.,  and  relied  on  in  Raym, 
467,  "If  a  man  assaults  me,  so  that  I  cannot  avoid 
him,  and  I  lift  up  my  staff  to  defend  myself,  and,  in 
lifting  it  up,  undesignedly  hit  another  who  is  behind  me, 
an  action  lies  by  that  person  against  me;  and  yet  I  did 
a  lawful  act  in  endeavoring  to  defend  myself."  But 
none  of  these  great  lawyers  ever  thought  that  trespass 
would  lie,  by  the  person  struck,  against  him  who 
first  assaulted  the  striker.  The  cases  cited  from  the 
Register  and  Hardres  are  all  of  immediate  acts,  or  the 
direct  and  inevitable  effects  of  the  defendants'  immedi- 
ate acts.  And  I  admit  that  the  defendant  is  answer- 
able in  trespass  for  all  the  direct  and  inevitable  effects 
caused  by  his  own  immediate  act.  But  what  is  his 
own  immediate  act?  The  throwing  the  squib  to  Yates' 
stall.  Had  Yates'  goods  been  burnt,  or  his  person 
injured,  Shepherd  must  have  been  responsible  in 
trespass.  But  he  is  not  responsible  for  the  acts  of  other 
men.  The  subsequent  throwing  across  the  market- 
house  by  Willis  is  neither  the  act  of  Shepherd  nor  the 
inevitable  effect  of  it;  much  less  the  subsequent 
throwing  by  Ryal.  Slater  vs.  Barker  was  first  a  motion 
for  a  new  trial  after  verdict.  In  our  case  the  verdict 
is  suspended  till  the  determination  of  the  court.  And 
though  after  verdict  the  court  will  not  look  with 
eagle's  eyes  to  spy  out  a  variance,  yet,  when  a  question 
is  put  by  the  jury  upon  such  a  variance,  and  it  is  made 
the  very  point  of  the  cause,  the  court  will  not  wink 
against  the  light,  and  say  that  evidence,  which  at  most 
is  only  applicable  to  an  action  on  the  case,  will  maintain 
an  action  of  trespass.  2.  It  was  an  action  on  the  case 
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that  was  brought,  and  the  court  held  the  special  case 
laid  to  be  fully  proved.  So  that  the  present  question 
could  not  arise  upon  that  action.  3.  The  same  evi- 
dence that  will  maintain  trespass,  may  also  frequently 
maintain  case,  but  not  e  converso.  Every  action  of 
trespass  with  a  "perquod"  includes  an  action  on  the 
case.  I  may  bring  trespass  for  the  immediate  injury, 
and  subjoin  a  "per  quod"  for  the  consequential  dam- 
ages ;  or  may  bring  case  for  the  consequential  damages, 
and  pass  over  the  immediate  injury,  as  in  the  case  from 
11  Mod.,  180,  before  cited.  But  if  I  bring  trespass 
for  an  immediate  injury,  and  prove  at  most  only  a  con- 
sequential damage,  judgment  must  be  for  the  defend- 
ant; Gates  and  Baileu,  Tr.  6  Geo.,  3;  2  Wils.,  313. 
It  is  said  by  Lord  Raymond,  and  very  justly,  in 
Reynolds  and  Clarke,  '  'we  must  keep  up  the  boundaries 
of  actions,  otherwise  we  shall  introduce  the  utmost 
confusion."  As  I  therefore  think  no  immediate  injury 
passed  from  the  defendant  to  the  plaintiff  (and  without 
such  immediate  injury  no  action  of  trespass  can  be 
maintained),  I  am  of  opinion  that  in  this  action 
judgment  ought  to  be  for  the  defendant. 

Gould,  J.,  was  of  the  same  opinion  with  Nares,  J., 
that  this  action  was  well  maintainable.  The  whole 
difficulty  lies  in  the  form  of  the  action  and  not  in  the 
substance  of  the  remedy.  The  line  is  very  nice  between 
case  and  trespass  upon  these  occasions;  I  am  persuaded 
there  are  many  instances  wherein  both  or  either  will 
lie.  I  agree  with  brother  Nares,  that  wherever  a  man 
does  an  unlawful  act,  he  is  answerable  for  all  the  con- 
sequences; and  trespass  will  lie  against  it,  if  the  con- 
sequence be  in  nature  of  trespass.  But,  exclusive 
of  this,  I  think  the  defendant  may  be  considered  in  the 
same  view  as  if  he  himself  had  personally  thrown  the 
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squib  in  the  plaintiff's  face.  The  terror  impressed  upon 
Willis  and  Ryal  excited  self-defence,  and  deprived  them 
of  the  power  of  recollection.  What  they  did  was 
therefore  the  inevitable  consequence  of  the  defendant's 
unlawful  act.  Had  the  squib  been  thrown  into  a  coach 
full  of  company,  the  person  throwing  it  out  again 
would  not  have  been  answerable  for  the  consequences. 
What  Willis  and  Ryal  did  was  by  necessity,  and  the 
defendant  imposed  that  necessity  upon  them.  As  to 
the  case  of  the  football,  I  think  that  if  all  the  people 
assembled  act  in  concert,  they  are  all  trespassers; 
1,  from  the  general  mischievous  intent;  2,  from  the 
obvious  and  natural  consequences  of  such  an  act; 
which  reasoning  will  equally  apply  to  the  case  before  us. 
And  that  actions  of  trespass  will  lie  for  the  mischievous 
consequences  of  another's  act,  whether  lawful  or  un- 
lawful, appears  from  their  being  maintained  for  acts 
done  in  the  plaintiff's  own  land;  Hardr.,  60;  Courtney 
and  Collet,  1  Lord  Rayn,  272.  I  shall  not  go  over  again 
the  ground  which  brother  Nares  has  relied  on  and  ex- 
plained, but  concur  in  his  opinion,  that  this  action  is 
supported  by  the  evidence. 

DeGray,  C.  J., — This  case  is  one  of  those  wherein  the 
line  drawn  by  the  law  between  actions  on  the  case  and  ac- 
tion of  trespass  is  very  nice  and  delicate.  Trespass  is  an 
injury  accompanied  with  force,  for  which  an  action  of 
trespass  vi  et  armis  lies  against  the  person  from  whom 
it  is  received.  The  question  here  is,  whether  the  in- 
jury received  by  the  plaintiff  arises  from  the  force 
of  the  original  act  of  the  defendant  or  from  a  new  force 
by  a  third  person.  I  agree  with  my  brother  Blackstone 
as  to  the  principles  he  has  laid  down,  but  not  in  his 
application  of  those  principles  to  the  present  case. 
The  real  question  certainly  does  not  turn  upon  the 
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lawfulness  or  unlawfulness  of  the  original  act;  for 
actions  of  trespass  will  lie  for  legal  acts  when  they 
become  trespasses  by  accident;  as  in  the  cases  cited 
of  cutting  thorns,  lopping  of  a  tree,  shooting  at  a  mark, 
defending  oneself  by  a  stick  which  strikes  another 
behind,  etc. — They  may  also  lie  for  the  consequences 
even  of  unlawful  acts,  as  that  of  casting  a  log  in  the 
highway,  etc.  But  the  true  question  is,  whether  the 
injury  is  the  direct  or  immediate  act  of  the  defendant; 
and  I  am  of  opinion  that  in  this  case  it  is.  The  throw- 
ing the  squib  was  an  act  unlawful,  and  tending  to 
affright  the  bystander.  So  far  mischief  was  originally 
intended;  not  any  particular  mischief,  but  mischief 
.  indiscriminate  and  wanton.  Whatever  mischief  there- 
fore follows  he  is  the  author  of  it — Egerditur  personam, 
as  the  phrase  is  in  criminal  cases.  And  though  criminal 
cases  are  no  rule  for  civil  ones,  yet  in  trespass  I  think 
there  is  an  analogy.  Every  one  who  does  an  unlawful 
act  is  considered  as  the  doer  of  all  that  follows;  if 
done  with  a  deliberate  intent,  the  consequence  may 
amount  to  murder;  if  incautiously,  to  manslaughter; 
Fost,  261.  So,  too,  in  1  Ventr.,  295,  a  person  breaking 
a  horse  in  Lincoln's  Inn  Fields  hurt  a  man;  held  that 
trespass  lay;  and  2  Lev.,  172,  that  it  need  not  be  laid 
scienter.  I  look  upon  all  that  was  done  subsequent  to 
the  original  throwing  as  a  continuation  of  the  first 
force  and  first  act,  which  will  continue  till  the  squib 
was  spent  by  bursting.  And  I  think  that  any  innocent 
person  removing  the  danger  from  himself  to  another  is 
justifiable;  the  blame  lights  upon  the  first  thrower. 
The  new  direction  and  new  force  flow  out  of  the  first 
force,  and  are  not  a  new  trespass.  The  writ  in  the 
Register,  95,  a,  for  trespass  in  maliciously  cutting  down 
a  head  of  water,  which  thereupon  flowed  down  to  and 
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overwhelmed  another's  pond,  shows  that  the  immediate 
act  need  not  be  instantaneous,  but  that  a  chain  of 
effects  connected  together  will  be  sufficient.  It  has 
been  argued  that  the  intervention  of  a  free  agent  will 
make  a  difference;  but  I  do  not  consider  Willis  and 
Ryal  as  free-agents  in  the  present  case,  but  acting 
under  a  compulsive  necessity  for  their  own  safety 
and  self  preservation.  On  these  reasons  I  concur  with 
brothers  Gould  and  Nares,  that  the  present  action  is 
maintainable." 

SECTION  10.  TRESPASS  ON  THE  CASE. 
The  extent  of  the  scope  of  trespass  on  the  case  is 
not  limited  to  cases  where  the  damage  result  as  the 
consequential  result  of  the  unlawful  application  of 
force.  Trespass  on  the  case  also  covers  the  wide 
and  important  field  of  negligence,  and  also  embraces 
all  those  torts  in  which  deceit  or  malice  is  a  necessary 
element.3 

SECTION  11.    CASES  WHERE  TRESPASS  AND  TRESPASS 
ON  THE  CASE  ARE  CONCURRENT 

REMEDIES. 

Although  trespass  lies  wherever  the  injury  done 
to  the  plaintiff  result  from  the  immediate  force  of  the 
defendant,  still  there  are  many  instances  in  which  the 
plaintiff,  though  he  may  adopt  that  form  of  action,  is 
not  bound  to  do  so,  but  may  sue  in  case.4  In  Reland 
vs.  Hardern 5  the  declaration  stated  that  the  defendants 
drove  their  coach  so  negligently  and  carelessly  that  the 
wheel  ran  with  great  force  against  the  plaintiff,  whereby 
one  of  his  legs  was  broken.  It  was  proved  that  one  of 

1  See  Chapters  VIII  to  XIII.  •  4  B.  &  C.  224. 

«  See    Note    to    Smith's    Leading 
Cases,  p.  217. 
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the  defendants  was  personally  driving  when  the 
accident  occurred;  and  it  was  thereupon  urged  that 
the  action  should  have  been  trespass,  not  case.  The 
court,  however,  decided  that  case  would  lie  and 
Bayley,  J.,  gave  the  following  historical  account  of  the 
progress  of  the  law  upon  this  subject.  "It  was  long, 
vexato  quaestio,  whether  case  could  be  brought 
when  the  defendant  was  personally  present,  and 
acting  in  that  which  occasioned  the  mischief.  Early 
in  my  professional  experience,  case  was  the  form 
of  action  usually  adopted  for  such  injuries.  In  Lord 
Kenyon's  time  a  doubt  was  raised  upon  the  point,  and 
he  thought  that,  where  the  act  was  immediately  in- 
jurious, trespass  was  the  only  action  that  could  be 
maintained  for  that  injury.  Leame  vs.  Bray  was  an 
action  of  trespass.  On  the  trial,  Lord  Ellenborough 
thought  it  should  have  been  case,  but  on  further  con- 
sideration this  court  was  of  opinion  that  trespass  was 
maintainable,  but  they  did  not  decide  that  an  action 
on  the  case  would  have  been  improper.  Looking 
at  the  other  cases,  on  the  subject,  it  is  difficult  to  say 
that  an  action  on  the  case  will  not  lie  for  an  injury 
sustained  by  the  negligent  driving  of  a  coach,  though 
one  of  the  proprietors  was  the  person  guilty  of  the 
negligence.  In  Ogle  vs.  Barns,  8  T.  R.,  188,  which 
was  for  negligently  steering  a  ship,  the  declaration 
alleged  that  the  ship  was  under  the  care  of  Barns,  one  of 
the  defendants,  and  of  certain  servants  of  the  defend- 
ants, and  that  through  their  negligence  the  injury  was 
sustained;  and  it  was  never  urged  that  the  action 
should  have  been  trespass,  and  not  case,  because 
one  of  the  defendants  was  on  board,  but  on  the  ground 
of  the  injury  being  immediate.  In  Rogers  vs.  Imble- 
don,  2  N.  R.,  117,  which  was  decided  after  Leame  vs. 
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Bray,  it  was  alleged  that  the  defendant  was  driving  a 
cart,  and  took  such  bad  care  of  the  cart  and  horse 
that  it  ran  with  great  force  against  the  plaintiff's  horse. 
To  that  there  was  a  demurrer  upon  the  authority  of 
Leame  vs.  Bray,  the  action  being  in  case;  but  the 
court  was  clearly  of  opinion  that  case  would  lie,  and 
the  demurrer  was  overruled.  In  Huggett  vs.  Mont- 
gomery, 2  N.  R.,  446,  although  the  defendant  was  on 
board,  yet  the  ship  was  not  under  his  immediate  care 
and  management,  but  under  that  of  a  pilot;  and  on 
that  ground  case  was  held  to  be  the  proper  form  of 
action.  It  is  not  necessary  to  say  that  trespass  could 
not,  in  this  case,  have  been  sustained  against  Hardern ; 
no  doubt  that  action  lies  where  an  injury  is  inflicted 
by  the  wilful  act  of  the  defendant,  but  there  is  no 
doubt  that  case  lies  where  the  act  is  negligent,  and  not 
wilful." 

There  are  also  other  instances  in  which  trespass 
and  case  lie  concurrently.  Where  goods  are  tortiously 
taken  out  of  the  plaintiff's  possession,  trover,  which 
is  a  form  of  action  on  the  case,  may  be  maintained  for 
the  conversion,  which,  and  not  the  tortious  taking,  is 
then  the  gist  of  the  action.  Tindal,  C.  J.;  in  Holland 
vs.  Bird,6  says:  "If  trover  will  lie,  which  is  only  a 
subdivision  of  action  on  the  case,  why  should  not  case 
also  in  its  more  expanded  form?"  In  that  case  the 
form  of  the  count  was,  that  the  defendant  having  dis- 
trained the  plaintiff's  goods  for  rent,  the  plaintiff 
tendered  the  rent  in  arrear  and  the  costs  of  the  distress, 
which  the  defendant  ought  to  have  accepted,  and 
re-delivered  plaintiff's  goods;  but  wrongfully  refused 
so  to  do;  this  was  held  the  proper  subject  of  an  action 
on  the  case. 

8  10  Bing.,  18 
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Another  class  of  cases  comprehends  actions  for 
criminal  conversation  and  for  seduction;  for  both 
which  injuries  trespass  and  case  are  held  to  lie 
concurrently.7 

SECTION  12.  CONCLUSION. 
The  importance  of  the  distinction  between  tres- 
pass and  trespass  on  the  case,  from  the  adjective  side 
of  the  law,  has  to-day  practically  disappeared.  In 
about  half  of  the  States  at  the  present  time  a  system 
of  Code  Pleading 8  has  been  adopted,  and  all  common 
law  forms  of  action  abolished.  In  many  of  the  other 
states  all  distinction  between  the  actions  of  trespass 
.  and  trespass  on  the  case  has  been  abolished  by  statute. 
On  the  substantive  side  of  the  law,  however,  all  rights 
of  action  for  tort  still  owe  their  origin  to  one  or  the  other 
of  these  old  forms  of  actions.  The  most  scientific, 
convenient  and  accurate  method  of  treatment,  therefore, 
is  to  make  the  primary  division  of  torts  into  the 
various  Jorms  of  trespass  on  the  one  side,  and  those 
rights,  now  or  formerly  protected  by  trespass  on 
the  case,  on  the  other. 

T  See  2  T.  R.,  167;  6  East,  388.  •  See  Vol.  XI,  Subject  35. 


CHAPTER  III. 
TRESPASS. 

SECTION  13.    CLASSIFICATION  OF  TRESPASSES. 

The  actions  of  "trespass"  and  "trespass  on  the 
case"  have  been  compared  in  the  previous  chapter.  It 
now  remains  to  consider  the  various  classes  of  wrongs 
which  are  redressed  under  each  remedy.  The  wrongs 
for  which  trespass  is  the  proper  remedy  will  be  taken 
up  in  the  three  succeeding  chapters.  Trespass  may 
be  divided  into  three  general  classes;  trespass  against 
the  person,  trespass  against  real  property,  and  tres- 
pass against  personal  property. 

Trespass  against  the  person  includes  the  actions 
for  assault  and  battery,  false  imprisonment,  and  per- 
haps seduction,1  and  is  considered  in  Chapter  IV. 

Trespass  against  real  property,  the  basis  of  the 
old  action  of  trespass  quare  clausum  fregit,  is  taken 
up  in  Chapter  V. 

Chapter  VI  covers  trespass  against  personal 
property  in  its  two  general  forms  of  trespass  which 
interferes  with  the  possession  of  the  property  by  its 
owner,  and  that  which  destroys  or  damages  the  prop- 
erty, without  any  assertion  of  the  right  of  possession 
on  the  part  of  the  wrong-doer. 

1  There  is  some  uncertainty  as  to  be  trespass  or  trespass  on  the 

whether   the    proper   form   of  case, 

action    for    seduction    should 


CHAPTER  IV. 
TRESPASS  AGAINST  THE  PERSON. 

SECTION  14.     IN  GENERAL. 

No  wrong  is  more  early  recognized  in  the  primitive 
state  of  the  law  than  the  wrongful  application  of  force 
to  the  person.  A  large  portion  of  every  early  code  is 
occupied  with  provisions  for  the  punishment  of,  or 
atonement  for,  such  wrongs.  The  early  connection 
between  this  species  of  torts  and  criminal  law  has  been 
so  often  referred  to  in  the  previous  chapters  of  this 
volume  and  under  the  subject  of  Legal  History,  as  to 
render  further  discussion  at  this  time  unnecessary. 

The  various  forms  of  trespass  against  the  person 
will  now  be  considered.  The  two  most  important 
species  of  this  kind  of  trespass  are  assault  and  battery, 
and  false  imprisonment. 

SECTION  15.    ASSAULT  AND  BATTERY. 

Although  the  terms  "assault"  and  "battery"  are 
found,  almost  invariably,  used  in  conjunction  with 
each  other,  the  two  terms,  nevertheless,  designate 
two  distinct  torts.1  Every  battery,  however,  must 
include  an  assault.2 

An  assault  is  any  attempt  or  threat  to  use  unlaw- 
ful violence  upon  the  person  of  another,  coupled  with 
a  present  ability  to  carry  such  threat  into  execution, 
and  in  the  absence  of  circumstances  which  show  that 
the  party  making  the  threats  does  not  intend  to  carry 
them  out. 

A  battery  is  an  assault  carried  into  execution. 

1  Hunt  vs.  People,  55  111.  App.,  111.  N.  W.,  702;  Johnson  vs.  State, 

1  State  vs.  Cody,  94  Iowa,  169;  62  17  Texas,  515. 
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Blackstone's  definitions  of  assault  and  battery 
are  as  follows:3  " Assault:  which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him;  as  if  one 
lifts  up  his  cane,  or  his  fist,  in  a  threatening  manner 
at  another;  or  strikes  at  him,  but  misses  him;  this  is 
an  assault  insultus  which  Finch  describes  to  be  'an 
unlawful  setting  upon  one's  person/  This  also  is  an 
'inchoate  violence,'  amounting  considerably  higher 
than  bare  threats;4  and  therefore,  though  no  actual 
suffering  is  proved,  yet  the  party  injured  may  have 
redress  by  action  of  trespass  vi  et  armis;  wherein  he 
shall  recover  damages  as  a  compensation  for  the 
injury.  *  *  *  Battery:  which  is  the  unlawful 
beating  of  another.  The  least  touching  of  another's 
person  wilfully,  or  in  anger,  is  a  battery;  for  the  law 
cannot  draw  the  line  between  different  degrees  of 
violence,  and  therefore  totally  prohibits  the  first  and 
lowest  stage  of  it;  every  man's  person  being  sacred, 
and  no  other  having  a  right  to  meddle  with  it  in  even 
the  slightest  manner." 

Some  other  definitions  of  assault  are  as  follows: 
"An  intentional  attempt  by  force  to  do  an  injury  to 
the  person  of  another."  5 

"An  assault  is  any  attempt  or  offer,  with  force 
or  violence,  to  do  a  corporal  hurt  to  another,  whether 
from  malice  or  wantonness,  with  such  circumstances 
as  denote,  at  the  time,  an  intention  to  do  it,  coupled 
with  a  present  ability  to  carry  such  intention  into 
effect."6 

"An  intentional  attempt  to  strike  within  striking 

*  3     Blackstone's     Commentaries,  *  3  Greenleaf  on  Evidence,  Sec.  59> 

p.  120.  quoted    in    Sweden   vs.    State, 

4  It   will   be   noticed   that    Black-  19  Ark.,  205,  213  and  in  several 

stone's  definition  of  assault  is  other  decisions. 

more  restricted  than  the  mod-  •  3  Cyc.,  1020. 

em  definitions. 
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distance,  which  fails  of  its  intended  effect,  either  by 
preventive  interference,  or  by  misadventure."  7 

"An  attempt  to  strike  in  striking  distance,  or 
shoot  in  shooting  distance. ' ' B 

Battery  has  been  defined  as  follows:  "A  battery, 
or,  as  it  is  sometimes  called,  an  assault  and  battery, 
is  an  unlawful  touching  of  the  person  of  another  by  the 
aggressor  himself,  or  by  any  other  substance  put  in 
motion  by  him."9 

"An  unlawful  touching  of  the  person  of  any  in- 
dividual, in  a  rude  or  angry  manner,  without  justifica- 
tion."10 

"An  unlawful  touching,  in  either  a  rude,  an 
insolent  or  an  angry  manner."  " 

SECTION  16.    ASSAULT. 

The  essential  elements  in  an  assault  are  the  threat, 
some  exercise  of  force,  the  present  ability  to  commit 
the  battery,  and  the  reasonable  belief  on  the  part  of 
the  party  against  whom  the  threat  is  made  that  it  will 
be,  or  is  likely  to  be  carried  out. 

In  every  assault  there  must  be  a  threat,  but  this 
threat  may  be,  and  in  the  great  majority  of  cases  is, 
by  actions  rather  than  by  words.  The  necessary 
threat  is  in  general  included  in  the  exercise  of  force, 
which  is  also  a  necessary  element  in  an  assault. 

This  force  must  be  physical,12  mere  words  are  never 
sufficient  by  themselves  to  constitute  an  assault.13 
Thus,  insulting  language,14  refusal  to  leave  land  upon 
which  the  party  is  trespassing,15  or  improper  proposals 

7  Lane  vs.  State,  85  Ala.,  11,  14,  a  I  Hawkins,  P.  C.,  6281;  State  vs. 

4  So.,  730.  Davis,  23  N.  C.,  125,  35  Am. 

8  Gray  vs.  State,  63  Ala.,  66,  73.  Dec.,  735;   Williams  vs.  State, 
•  3  Cyc,  1021.                                                       39  Miss.,  521. 

10  State     vs.     Harden,     2     Speer,  "  State  vs.  Milsaps,  82  N.  C.,  549. 

152   note.  IS  Pockett  vs.  Pool,  11  Manitoba, 

11  State  vs.  Philley,  67  Ind.,  307.  275. 
11  Pockett  vs.  Pool,   11  Manitoba, 

275. 
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to  a  woman,16  do  not  amount  to  assaults.  Again, 
mere  preparation  to  do  a  violent  injury  to  another, 
with  no  attempt  to  actually  commit  such  act,  is  not 
an  assault.  Thus,  picking  up  a  stone,  with  no  attempt 
or  threat  to  throw  it,  is  not  an  assault.17 

The  kind  of  physical  force  employed,  however,  is 
immaterial;  and  a  very  slight  exercise  of  such  force 
may  be  sufficient  to  constitute  the  assault.  Raising  a 
stick  over  a  person's  head  and  threatening  to  strike 
if  he  does  not  keep  quiet ; 18  throwing  a  stone  at  a  per- 
son; pointing  a  loaded  fire  arm  at  a  person;19  at- 
tempting to  drive  over  a  person;20  improper  actions 
towards  a  female;21  throwing  vitrol  at  a  person;22  or 
even  turning  to  a  person  with  a  clenched  fist  and 
saying,  "I  have  a  great  mind  to  strike  you,"  all  con- 
stitute assaults.  Chasing  a  person,23  or  advancing 
towards  him  in  a  threatening  manner,24  are  likewise 
assaults. 

There  can,  however,  be  no  assault,  without  motion 


18  State  vs.  White,  52  Mo.  App.,  285 

17  Brown  vs.  State,  95  Ga.,  481,  20 

S.  E.,  495. 

18  United  States  vs.  Richardson,  5 

Cranch  (CO.),  348. 
18  People  vs.  Morehouse,  6  N.  Y. 
Suppl.,  763;  State  vs.  Sullivan, 
43  S.  C.,  205,  21  S.  E.,  4.  There 
is  a  great  conflict  among  the 
decisions  upon  the  question  as 
to  whether  pointing  an  un- 
loaded gun  at  a  person  will 
likewise  constitute  an  assault. 
For  a  decision  holding  that  it 
will,  see  Commonwealth  vs. 
White,  110  Mass.,  407.  For 
a  decision  to  the  contrary,  see 
Chapman  vs.  State,  78  Ala., 
463.  The  best  test  in  such  cases 
would  probably  be  whether  the 
person  at  whom  the  gun  was 
pointed  had  reason  to  believe 
that  it  was  loaded.  See,  State 
vs.  Shepard,  10  Iowa,  126. 
Beach  vs.  Hancock,  27  N.  H., 


223.  The  knowledge  or  lack 
of  knowledge  of  the  fact  that 
the  gun  is  unloaded,  by  the 
person  pointing  the  gun  can 
never  be  satisfactory  test  of 
liability. 

30  People  vs  Lee,  1  Wheel  Crim., 
364. 

81  State  vs.  West,  39  Minn.,  321,  40 
N.  W.,  249.  This  would  in- 
clude having  sexual  intercourse 
with  a  woman  who  consents 
thereto  under  mistake,  such 
as  that  the  party  is  her  hus- 
band (Reg.  vs.  Williams,  8 
C.  A.  P.,  286),  or  that  he  is 
giving  her  proper  medical 
treatment.  Reg.  vs.  Case,  4 
Cox,  CC.  220. 

23  People  vs.  Stanton,  106  Cal., 
139,  39  Pac.,  525. 

23  Morton  vs.  Shapee,  3  C.  &  P.,  373. 

24  Stephen  vs.  Myers,  4  C.  &  P.,  349, 

193  C.  L.,  414. 
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of  some  kind.  Standing  still  in  front  of  a  person  to 
obstruct  his  way  does  not  amount  to  an  assault.25  It 
is  also  necessary  that  the  force  should  have  been 
directed  against  the  person  bringing  the  action  for  the 
assault. 

In  an  assault  it  is  unnecessary  fhat  the  force 
exerted  shall  reach  the  person  at  whom  it  was  directed. 
This  right  of  action  for  an  assault,  unaccompanied  by 
a  batten-,  has  been  recognized  since  as  early  as  the 
middle  of  the  fourteenth  century,  when  damages  were 
awarded  in  a  case  where  a  hatchet  was  thrown  by  a 
nocturnal  disturber  at  a  woman  who  put  her  head  out 
of  a  window.2* 

It  is  often  said  that  in  order  for  there  to  be  an 
assault,  there  must  be  an  intention  to  commit  a  battery. 
This  is  not  strictly  correct;  it  is  sufficient  if  his  acts 
would  indicate  such  intention  to  a  person  of  ordinary 
courage.  It  is  certain  that  if  there  is  an  intention  to 
frighten  a  person,  although  with  no  intention  of  really 
injuring  him,  this  is  sufficient  to  constitute  an  assault. 
Thus,  where  a  person  standing  about  fifty  feet  from 
another  fired  his  revolver  in  the  direction  of  such  other 
person,  without  any  intention  of  shooting  such  person, 
but  for  the  purpose  of  frightening  or  alarming  him, 
intending  thereby  to  create  the  impression  that  he 
would  injure  him  by  shooting,  he  was  held  guilty  of 
an  assault/7 

There  must  also  be  a  present  ability,  either  real 
or  apparent,  on  the  part  of  the  party  making  the  threat 
to  carry  out  such  threat.28  In  People  vs.  Dodel,29  the 

»  Steams  vs.  Sampeon,  59  Me.,  568.  State  vs.  Godfrey,  17  Ore.,  300; 

»  Y.  B.  22  Ass.,  99,  pi.,  60.  Spears  vs.  State,  2  Tex.  App., 

•  State  vs.  Triplett,  52  Kan.,  678,  244. 

35  Pac.,  815,  »  77  Cal.,  293;  19  Pac.,  484. 
»  Hays  VB,  State,  77  Ind.,  450; 
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decision  of  the  lower  court  was  reversed  on  account 
of  the  refusal  of  the  Court  to  give  the  following  instruc- 
tions: 'To  constitute  an  assault  the  defendant  must 
have  the  intent  to  strike,  the  ability  to  do  so,  and 
must  have  made  the  attempt  to  strike."  An  attempt 
to  commit  violence,  accompanied  by  acts  which  if  not 
interrupted  will  be  followed  by  personal  injury,  is 
sufficient  to  constitute  an  assault,  although  the  assail- 
ant may  not  be  at  any  time  within  striking  distance.30 
It  is  even  possible  to  commit  an  assault  without  being 
present,  as  where  an  explosive  machine  is  sent  through 
the  mail.31 

SECTION  17.    BATTERY. 

A  battery  is  a  consummated  assault.  Where  a 
person  is  injured  by  force,  wrongful  intent  on  the  part 
of  the  person  responsible  for  such  force  is  not  essential 
to  liability.32  Where  no  injury  results  the  question  of 
intent  may  become  important.33 

As  in  the  case  of  assault,  a  battery  may  be  com- 
mitted in  an  almost  infinite  number  of  ways.  The 
more  common  forms  such  as  striking,  kicking,  hitting 
with  a  weapon  or  missile,  etc.,  at  once  occur  to 
everyone.  In  addition,  striking  a  horse  which  another 
person  was  riding ; 34  or  striking  a  cane  which  he  carried 
in  his  hand;35  or  putting  any  objectionable  matter  in 
the  food  or  drink  of  another  person;36  or  putting 
disease  germs  on  a  towel ; 37  or  touching  a  woman  for 

80  3  Cyc,  note  p.  1025;    State  vs.  S4  People  vs.  Moore,  50  Hun.,  356. 

Malcolm,  8  Iowa,  413;  Berkely  35  Respublica  vs.  De  Longchamps, 

vs.   Conn.,   88   Va.,    1017,    14  1  Dall  (Pa.),  111. 

S.  E.,  916.  38  State  vs.  Monroe,  121  N.  C.,  677, 

81  People   vs.   Pope,   66   Cal.,  366,  28  S.  E.,  547;    Commonwealth 

5  Pac.,  621.  vs.  Stratton,  114  Mass.,  303, 

33  Street's  Foundations  of  Legal  19  Am.  Rep.,  350. 

Liability,  Vol.  I,  p.  4.  "7  People  vs.  Blake,  1  Wheel  (Grim.), 

83  See  Section  19.  490. 
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improper  purposes;38  or  even  the  slightest  touching 
of  another  in  anger  or  disrespect  are  all  batteries.39 

Intent  is  not  a  necessary  element  in  a  battery. 
For  example,  where  two  persons  were  fighting  and  one 
of  them  accidentally  gave  a  bystander  a  black  eye,  he 
was  held  guilty  of  a  battery.40 

SECTION  18.     AGGRAVATED  ASSAULTS  OR  BATTERIES. 

An  aggravated  assault  or  battery  is  either  one 
which  occurs  in  the  commission  of  some  other,  and 
more  serious,  offense,  or  one  done  under  circumstances 
or  in  a  manner  which  adds  to  the  enormity  of  the  act. 
The  following  are  examples  of  what  have  been  held 
to  be  aggravated  assaults  or  batteries: 

An  assault  by  an  adult  on  a  child;41  or  an  assault 
on  a  decrepit  person.42 

An  indecent  assault.43 

An  assault  with  a  deadly  weapon.44 

An  assault  committed  in  a  court  of  justice;45  or 
in  the  house  of  a  private  family.4" 

An  assault  committed  in  such  a  way  as  to  inflict 
disgrace,  as  by  horsewhipping  the  party  injured.47 


"To  touch  a  virtuous  wife  in  the 
way  of  illicit  love  is  a  far  greater 
outrage  than  to  touch  her  in 
anger,  and  equally  a  breach 
of  the  peace.  It  is  violence 
proceeding  from  lust,  instead 
of  violence  proceeding  from 
rage.  It  issues  from  the 
passion,  which,  unrestrained, 
culminates  in  rape,  instead  of 
from  the  passion  which  cul- 
minates in  homicide."  Good- 
rum  vs.  State,  60  Ga.,  509,  511. 

'The  hostile  hitting  or  touching, 
though  it  falls  short  of  an 
actual  hurt,  it  is  treated  as  a 
battery  because  it  tends  to 

E  revoke   a   quarrel   and   is  in 
ict  itself  a  breach  of  the  peace. 
Here,  'the  insult  is  more  to  be 


considered  than  the  actual 
damage."  McKean  C.  J.,  in 
Respublica  vs.  DeLongchamps, 
1  Ball  (Pa.),  114.  Street's 
Foundations  of  Legal  Liability, 
Vol.  I,  p.  6. 

10  James  vs.  Campbell,  5  C.  &  P., 
372;  24  E.  C.  L.,  367. 

41  EUereon  vs.  State,  16  Tex.  App., 
6;  49  Am.  Rep.,  824. 

«*  Hall  vs.  State,  16  Tex.  App.,  6; 
49  Am.  Rep.,  824. 

«  People  vs.  Hicks,  98  Mich.,  86; 
56  N.  W.,  1102. 

"  People  vs.  Vanard,  6  Cal.,  562; 
State  vs.  Godfrey,  17  Ore.,  300; 
20  Pac.,  625. 

41  State  vs.   Hunter,  44  Tex.,  94. 

*•  State  vs.  Case,  41  Tex.,  552. 

47  Coolidge  vs.  State,  24  S.  W..  1091. 
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An  assault  by  cutting48  or  shooting.49 

Any  assault  which  results  in  serious  injury. 

SECTION  19.  ACTS  WHICH  Do  NOT  CONSTITUTE  AS- 
SAULTS OR  BATTERIES. 

The  term  ''justifiable  assault,"  which  is  often 
used,  is  an  unfortunate  and  inaccurate  one,  as  the  word 
assault  carries  with  it  the  element  of  unlawfulness. 
There  are,  however,  certain  instances  where  the  appli- 
cation of  physical  force  to  another,  or  even  the  in- 
fliction of  severe  bodily  injury,  will  not  amount  to  an 
assault  or  battery. 

First  among  the  defenses  which  may  be  made  is 
that  the  person  inflicting  the  injury  acted  in  self- 
defense.50  If  a  person  is  himself  assaulted  he  may 
repel  force  with  force.51  To  support  a  plea  of  self- 
defense,  however,  there  must  be  some  actual  attempt 
or  offer  to  do  bodily  harm,  or  defendant  must  have  had 
reasonable  ground  to  apprehend  a  design  on  the  prose- 
cutor's part  to  commit  a  felony  on  him  or  do  some 
great  bodily  harm,  and  that  there  was  imminent  dan- 


48  Commonwealth  vs.  Branham, 
8  Bush,  387. 

19  Hadley  vs.  State,  58  Ga.,  309. 

60  "Notwithstanding  the  defense  of 
self  and  of  one  s  own  has  lone 
been  recognized  as  a  good 
justification  for  a  battery,  it 
appears  that  originally  it  was 
not  so.  Certainly  in  case  of 
homicide  the  ancient  doctrine 
was  that  self-defense  was  not  a 
good  plea.  The  man  who  was 
so  unfortunate  as  to  have  to 
slay  another  to  save  himself 
was  required  to  surrender  and 
was  remitted  to  jail,  where  he 
might  hope  to  receive  royal 
clemency.  3  note  book,  pi. 
1216  (A.  D.,  1236),  Y.  B., 
21  Edw.,  11,  17,  pi.  22;  Fleta, 
Lib.  I.  C.,  23,  par.  14,  15. 
In  Y.  B.,21  and  22,  Edw.  I  12 
(Rolls Ed.),  p.  586,  and  Y.B.,  12 


Edw.  II,  381,  it  was  held  that 
self-defense  was  not  a  good 
justification  for  a  battery. 
Later  year-book  authorities 
very  cautiously  and  guardedly 
admit  the  defense.  Thus,  in 
Y.  B.,  33  Hen.  VI,  18  pi.,  10, 
Privot,  C.  J.,  in  recognizing  the 
right  of  self-defense  lays  great 
emphasis  on  the  duty  to  re- 
treat. See  also  Y.  B.,  2  Hen. 
IV.,  8  pi.,  40,  and  Y.  B..  21 
Henry  VIII,  39,  pi.  50,  where 
with  qualifications,  the  doc- 
trine of  self-defense  is  admit- 
ted." Street's  Foundations 
of  Legal  Liability,  Vol.  I,  note 
to  p.  7. 

State  vs.  Goering,  106  Iowa,  636; 
State  vs.  Carner,  89  Me.,  74, 
35  Atl.,  1030;  State  vs. 
Hutchings,  24  S.  C.,  142. 
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ger  to  him  of  such  design  being  accomplished.52  If  a 
person  has  not  been  actually  struck,  he  must  have  rea- 
sonable ground  for  believing  that  violence  is  to  be 
offered  to  him,  before  he  will  be  justified  in  resorting 
to  force.  In  a  case  where  defendant  had  committed 
an  assault  upon  a  person  who  was  making  no  hostile 
demonstration  towards  him,  evidence  that  such  person 
had,  prior  to  the  assault  by  defendant,  made  hostile 
threats  against  him  to  others,  and  that  such  threats 
had  been  communicated  to  him,  was  excluded  as  con- 
stituting no  defense.53  In  an  other  case  it  was  held 
that  when  a  person  assailed  with  threats  and  offensive 
language  put  his  hand  in  his  pocket,  this  did  not  author- 
ize the  inference  by  the  assailant  that  he  was  about  to 
draw  a  weapon,  so  that  acts  of  violence  committed 
against  him  were  justified  in  self-defense.54 

The  rule  is  well  stated  in  the  leading  case  of  Hicks 
vs.  State 55  in  the  following  words :  l  The  theory  of 
self-defense  is  that  a  party  assailed  has  the  right  to 
repel  force  by  force  and  he  need  not  believe  that  his 
safety  requires  him  to  kill  his  adversary  in  order  to  give 
him  the  right  to  make  use  of  force  for  that  purpose. 
When  his  life  is  in  danger,  or  he  is  in  danger  of  great 
bodily  harm,  or  when,  from  the  acts  of  the  assailant, 
he  believes  and  has  reasonable  ground  to  believe,  that 
he  is  in  danger  of  losing  his  life  or  receiving  great 
bodily  harm  from  his  adversary,  the  right  to  defend 
himself  from  such  danger  or  apprehended  danger  may 
be  exercised  by  him,  and  he  may  use  it  to  any  extent 
which  is  reasonably  necessary.  He  need  not  believe 
that  he  can  only  defend  himself  by  taking  the  life  of 

*  3  Cyc,  1047;    Long  vs.  People,  M  Martin  vs.   State,   5  Ind.,  Apo-, 
102  111.,  331;    Commonwealth  453,  32  N.  E.,  594. 

vs.     Mann,     116     Mass.,     58;  M  Mitchell  vs.  State,  41  Ga.,  527. 

State  vs.  Dennison,   108  Mo.,  M  51  Ind.    407 
541,  18  S.  W.,  926. 
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his  assailant.  If  the  death  of  his  assailant  results  from 
the  reasonable  defense  of  himself,  he  is  excusable, 
whether  he  intended  that  consequence  or  not,  or 
whether  he  believed  such  result  was  necessary  or  not." 

In  People  vs.  Guidice,58  an  instruction  as  to  the 
right  of  self-defense,  that  if  the  prosecuting  witness 
made  the  first  hostile  demonstration  in  such  a  manner 
as  would  have  justified  a  reasonable  man,  in  defend- 
ant's situation,  in  believing  that  prosecutor  intended 
to  inflict  upon  him  great  bodily  harm,  and  if  acting 
upon  these  appearances  and  believing  it  necessary  for 
his  own  protection,  and  to  prevent  great  bodily  injury 
to  himself,  defendant  struck  the  prosecuting  witness 
with  a  deadly  weapon,  he  was  justified  in  doing  so, 
was  held  correct. 

It  is  the  duty  of  a  person  threatened  with  violence 
to  use  all  other  reasonable  methods  of  avoiding  it  before 
he  resorts  to  violence  on  his  part.  Before  a  person  is 
justified  in  taking  life  in  his  own  defense  it  is  his  duty 
to  retreat  as  long  as  retreat  is  practical.  The  old  law 
writers  used  to  express  this  by  saying  that  it  was  his 
duty  "to  retreat  to  the  wall  or  the  ditch,"  i.  e.,  until 
some  obstruction  cut  off  further  retreat.57  But  where 
a  person  is  assaulted  in  his  own  dwelling  it  has  long  been 
an  established  rule  of  law  that  he  is  not  obliged  to  retreat 
from  it,  but  may  resist  force  with  force.58  This  right 

K  73  Col.,  226,  15  Pac.,  44.  therein.     One's    dwelling   was 

47  1  Halle,  P.  C.,  479-483.  This  rule  regarded  as  his  place  of  refuge. 

is  thus  referred  to  in  a  decision.  Its  sanctity  in  this  regard  was 

"As  one  who  has  been  forced  fully  recognized   by  the  law. 

to  the  wall,   or  to  the  ditch,  A  man  in  his  own  house  was 

can  withdraw  no  farther,  the  treated  as   'at  the  wall,'  and 

law  says  he  may  there  stand  at  could  not  by  another's  assault 

bay,  and   resist  assault,  even  be  put  under  any  duty  to  flee 

to   the   taking   of   life.    Upon  therefrom."     Lee     vs.     State, 

like  principles  a  man's  dwelling  92  Ala.,  15,  9  So.  Rep.,  407. 
was    regarded    as    the    limit           M  Lee  vs.  State,  92  Ala.,  15,  9  So. 

of    retreat    for    him.     In    the  Rep.,  407;    Palmer,  vs.  State, 

turbulence  of  early  times  men  9  Wyo.,  59,  Pac.,  793;   Wilson 

made  their  habitations  holds  of  vs.  State,  30  Fla.,  234,  11  So. 

defense,  and  were  often  com-  Rep.,  556;  DeForest  vs.  State, 

pelled   to   protect   themselves  21  Ind.,  23. 
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extends  to  a  person  who  is  assaulted  on  his  own 
grounds,  outside  of  his  house 59  or  in  his  place  of  busi- 
ness ;  ^  or  in  the  room  which  he  rents  and  occupies.81 
The  modern  tendency  of  the  law  is  to  extend  this  right 
to  any  one  who  is  assaulted  in  a  place  where  he  has  a 
right  to  be.62 

This  right  of  self-defense  may  be  exercised  in  be- 
half of  the  members  of  one's  immediate  family,  as  a 
child,63  parent,64  husband  or  wife.65  The  right  also 
extends  to  the  case  of  master  and  servant.86  The 
right  does  not  exist  where  the  party  aided  was  the  ag- 
gressor.67 

A  person  may  also  use  force  for  the  protection  of 
his  property.88  The  force  used  hi  such  cases,  must  not 
be  excessive;69  and  in  general  the  right  hi  such  cases 
is  much  more  restricted  than  in  the  case  of  defense  of 
one's  person.  A  person  who  has  requested  a  tres- 
passer to  leave  his  premises,  or  premises  over  which 
he  has  the  right  to  control,  may,  upon  the  refusal  of 
the  trespasser  to  leave  such  premises,  use  all  force 
reasonably  necessary  to  eject  him.70  If  the  owner  of 
the  premises  uses  unnecessary  force71  in  ejecting  the 

•  Beard    vs.    United    States,    158  »  State  vs.  Bullock,  91  N.  C.,  614. 

U.  S.f  550;   Haynes  vs.  State,  *  Orton  vs.  State,  4  Greene.,  140. 

17  Ga.,  463;  State  vs.  Cashing,  *  State  vs.  Johnson,  75  N.  C.,  174. 

14  Wash.,  527,  45  Pac.,  145.  *  Whartons  vs.  People,  8  m.  App., 

•°  Roberts  vs.  State,  68  Ala.,  156.  232;  Commonwealth  vs.  Beals, 

•*  Harris  vs.   State,   96  Ala.,   24,  133  Mass.,  396;    Atkinson  vs. 

11  So.  Rep.,  255.  State,   58   Nebr.,   356,   78  N. 

61  "When  a  person,  being  without  W.,  621. 

fault  ana  in  a  place  where  he  *  Carter  vs.  Sutherland,  52  Mich., 

has  a  right  to  be,  is  violently  597,  18  N.  W.,  375. 

assaulted,    he    may,    without  w  Green  vs.  Bartram,  4  C.  &  P.,  308, 

retreating  repel  force  by  force,  19  E.  C.  L.,  400;  Hammand  vs. 

and  if,  in  the  reasonable  exer-  Hightower,  82  Ga.,  290;   Com- 

cise  of  his  right  of  self-defense,  monwealth  vs.  Clark,  2  Met- 

his   assailant    is  killed,   he   is  calf,  23,    Long  vs.  People,  102 

justifiable."  Runyan  vs.  State,  111.,  331;    American  and  Eng- 

57  Ind.,  80.  lish  Annotated   Cases,  Vol   I, 

83  Commonwealth  vs.  Malone,  114  note  p.  888. 

Mass.,  395.  n  Abt.  vs.  Burgheim,  80  El.,  92. 

"  Waddell  vs.  State,  1  Tex.  App., 
720. 

VoL  IV-4. 
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trespasser,  or  attacks  him  after  he  has  left  the  prem- 
ises,72 he  is  guilty  of  a  battery. 

Either  a  private  individual  or  an  officer  may  use 
proper  force  in  making  an  arrest,  or  in  preventing  the 
escape  of  a  criminal.73  In  general,  whoever  is  delegated 
to  execute  any  public  duty  has  the  right  to  use  what- 
ever force  may  be  necessary  for  the  carrying  out  of 
such  work. 

Railway  officials  have  the  authority  to  use  what 
force  may  be  necessary  for  preserving  order  on  trains 
and  in  railway  stations,  and  for  enforcing  the  rules 
of  the  Company,  but  excessive  force  cannot  be  used. 
Thus  a  passenger  may  properly  be  ejected  from  a  train 
for  refusal  to  pay  his  fare;74  but  the  forcible  expulsion 
from  a  railway  train  of  a  passenger,  although  wrong- 
fully on  the  train,  before  the  train  is  brought  substan- 
tially to  a  standstill,  is  an  assault,  for  which  the  con- 
ductor so  ejecting  him  is  both  civilly  and  criminally 
liable.75 

The  forcible  restraint  of  a  madman  is  not  a  battery; 
but  such  person  must  be  dangerous  before  another  is 
justified  in  restraining.76  A  person  is  not  guilty  of  a 
battery  who  tries  to  help  a  drunken  man.77 

Parents  have  the  right  to  inflict  moderate  punish- 
ments upon  their  children  without  being  liable  for  a 
battery.78  This  right  extends  to  those  in  loco  paren- 

71  Brebach    vs.    Johnson,    62    111.  though,   when   the   train   had 

App.,  131.  nearly  stopped,  the  passenger 

73  See  subject  of  Criminal  Law,  in  offered  to  pay  it. 

Volume    X,  for   discussion   of  "  State  vs.  Kenney,  34  Minn.,  311, 

question  when  a  private  indi-  25  N.  W.,  705. 

vidual  may    make    an  arrest.  '*  Look  vs.  Dean,  108  Mass.,  116; 

**  State   vs.   Goold,    53   Me.,   279;  Colby  vs.  Jackson,  12  N.  H., 

State  vs.  Thompson,  20  N.  H.,  526. 

250:     People    vs.    Jillson,    3  "  Short  vs.  Lovejoy,   (1752)  cited 

Park  Grim.,  234.     In  this  last  in  Bull  N.  P.,  16. 

CMC  it  was  held  that  a  conduc-  78  Turner  vs.  State,  35  Tex.  Crim., 

tor  is  not  guilty  of  assault  and  369,   33   S.   W.,   972  and   see 

battery  for  ejecting  a  passenger  subject  of  Domestic  Relations 

who  had  refused  to  pay  hi*  fare,  Volume  IV,  Subject  10. 
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tis,79  and  in  a  more  limited  degree  to  school  teachers.80 
This  right  does  not  belong  to  ministers  or  priests.81 
It  has  been  held  that  the  superintendent  of  a  poor- 
house  has  the  right  to  inflict  moderate  personal  punish- 
ment upon  the  immates  of  the  house,82  but  the  ten- 
dency of  modern  law  is  towards  the  restriction  of  such 
right.  Masters  of  ships,  while  at  sea,  also  have  the 
right  to  inflict  moderate  correction  upon  their  sailors, 
in  order  to  preserve  the  discipline  of  the  ship.83 

Finally,  ordinary  contact  with  another  in  a  crowd, 
or  a  mere  touching  in  earnest  discourse,84  or  to  attract 
attention  for  a  lawful  purpose,85  or  contact  in  any 
lawful  game,  or  similar  kinds  of  contact  with  the  body 
of  another,  do  not  constitute  batteries. 

SECTION  20.     MUTUAL  ASSAULTS. 

Circumstances  may  arise  where  each  of  two  persons 
may  have  an  action  for  assault  and  battery  against 
the  other.  This  may  happen  where  two  persons  are 
engaged  in  an  unlawful  act,  as  a  prize  fight;  or  where 
a  person  who  is  wrongfully  assaulted  repels  the  attack 
with  an  unnecessary  degree  of  force,  and  thus  becomes 
a  trespasser  himself  as  to  such  excess.86 


79  Snowden  vs.  State,  12  Tex.  App., 

105, 41  Am.  Rep.,  667;  Gorman 
vs.  State,  42  Tex.,  221. 

80  "A  schoolmaster  has,  in  general, 

no  right  to  punish  a  pupil  for 
misconduct  committed  after 
the  dismissal  of  school  for  the 
day,  and  the  return  of  the  pupil 
to  his  home,  yet  he  may,  on  the 
pupil's  return  to  school,  punish 
him  for  any  misbehaviour 
though  committed  out  of  school 
which  has  a  direct  and  im- 
mediate tendency  to  injure  the 
school  or  subvert  the  master's 
authority."  Lauder  vs.  Slaver, 
76  Am.  Dec..  156.  Misspelling 
a  word  and  refusing  to  try 


again,  will  not  justify  a  severe 

punishment     by     a     teacher. 

Gardner  vs.  State,  4  Ind.,  632. 
81  Donnelley    vs.    Territory    (Ariz., 

1898),  52  Pac.,  368. 
«  State  vs.  Neff,  58  Ind.,  516. 
M  United   States  vs.   Wickham,   1 

Wash.    (U.  S.),  316,  28  Fed. 

Cas.  No.  16,  689. 
84  Turbervell  vs.   Savage,  2  Keb., 

545. 
84  Coward  vs.  Baddeley,  4  H.  &  N.t 

478. 
88  "In    such    an    altercation    both 

Krties  are  in  the  wrong  and 
th,    it    has   been    held,    can 
maintain  an  action  against  the 
other,  the  party  originally  as- 
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SECTION  21.    FALSE  IMPRISONMENT. 
The  second  great  class  of  trespasses  against  the  per- 
son consists  of  cases  of  false  imprisonment.87 

False  imprisonment  is  any  unlawful  detention  of 
any  person. 

In  an  action  for  damages  for  false  imprisonment 
the  motives  of  the  defendant  are  not  material,  except 
in  mitigation  of  damages.  In  McConnell  vs.  Kennedy 88 
the  court  said  : '  'In  such  an  action  it  does  not  seem  to 
us  that  the  motive  with  which  the  prosecution  is 
instituted  constitutes  any  element  of  the  cause  of  action. 
If  a  prosecution  is  commenced  against  a  party  and  he 
is  arrested  without  lawful  authority,  the  person  who 
procures  such  arrest,  no  matter  how  pure  or  laudable 
may  have  been  the  motives  of  the  prosecutor  in  insti- 
tuting the  prosecution,  may  be  liable  to  an  action  for 
false  imprisonment,  because  he  caused  a  citizen  to  be 


sailed  because  of  the  unlaw- 
fulness of  the  first  assault, 
and  the  assailant  because  of  the 
excess  of  the  force  used  by  the 
other  in  defending  against  the 
original  assault."  Street's 
Foundation  of  Legal  Liability, 
Vol.  I,  p.  7.  Dole  vs.  Erskine, 
35  N.  H.,  503;  Gratton  vs. 
Glidden,  84  Me.,  589;  Slone 
vs.  Slone,  2  Met.  (Ky.),  339. 
87  "Forcefully  to  deprive  a  man  of 
the  freedom  to  go  whitherso- 
ever he  may  is  clearly  a  tres- 
pass. False  imprisonment  was 
indeed  one  of  the  first  tres- 
passes recognized  by  the  Com- 
mon law  (Bracton's  Note  Book 
II,  p.  314  (1229)  pl.  465). 
A  laying  of  violent  hands  upon 
the  person  and  an  actual  force- 
ful deprivation  of  liberty  is  the 
element  undoubtedly  at  the 
root  of  liability  in  this  wrong. 
In  other  words,  the  typical 
original  imprisonment  involved 
a  battery.  But  the  wrong  was 
not  destined  to  be  restricted 


to  such  narrow  bounds.  Just 
as  the  assault  represents  an 
extension  of  the  conception  of 
harm  involved  in  the  battery 
in  one  direction,  so  the  wrong 
of  imprisonment  represents  the 
extension  of  that  conception  in 
another  direction.  Accordingly 
it  has  been  settled  that  actual 
physical  constraint  or  physical 
contact  is  not  necessary  to 
make  an  imprisonment.  Co- 
ercion of  any  kind,  as  where 
the  person  yields  without  re- 
sistance to  superior  force  or  to 
authority,  is  enough.  But 
some  form  of  coercion  is 
essential.  One  who  is  prevailed 
upon  by  false  representations 
to  go  and  remain  at  a  particular 
place  is  not  imprisoned,  unless, 
perchance,  force  or  intimida- 
tion be  used  to  prevent  de- 
parture." Street's  Foundation 
of  Legal  Liability,  Vol.  I, 
pp.  12-13. 
88  29  S.  Car.,  180. 
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restrained  of  his  liberty  without  lawful  process,  and  his 
motive  has  nothing  to  do  with  the  case,  except,  perhaps, 
as  an  element  to  be  considered  in  measuring  the  dam- 
ages." That  the  arrest  was  made  by  mistake  is  not 
a  defense  to  an  action  for  false  imprisonment.89  The 
provocation  given  to  the  defendant  is  also  no  defense.90 

SECTION  22.    FALSE  IMPRISONMENT,  COMPARED  WITH 

MALICIOUS  PROSECUTION. 

The  actions  of  false  imprisonment  and  malicious 
prosecution  have  often  been  confused  together,91   but 


»  Sugg  vs.  Pool,  2  Stew.  &  P.,  196; 
Landrum  vs.  Wells,  7  Tex. 
Civ.  App.,  625. 

90  Grace  vs.  Dempsey,  75  Wis.,  313, 
where  it  was  held  that  a  letter 
written  to  the  defendant  charg- 
ing him  with  crime  was  no 
justification  of  an  unlawful  im- 
prisonment committed  under 
the  provocation  of  such  letter. 

81  The  following  cases  illustrative 
of  this  confusion  are  culled  in 
American  &  Eng.  Enc.  of  Law, 
Vol.  12,  p.  731:  "In  Brown's 
Law  Dictionary  (2nd  ed),  title 
False  Imprisonment,  it  is  stated 
with  reference  thereto;  'For 
the  success  of  the  action  it  is 
necessary  to  prove  both  malice 
on  the  part  of  the  defendant 
and  the  absence  of  all  reasona- 
ble or  probable  cause  and,  of 
course,  that  the  accused  was 
acquitted.'  It  is  evident  here 
that  false  imprisonment  has 
been  confused  with  malicious 
prosecution,  for,  as  is  shown  in 
other  parts  of  this  article,  none 
of  the  above-stated  essentials 
is  necessary  for  the  mainten- 
ance of  an  action  for  false 
imprisonment." 

Another  instance  of  con- 
fusion is  presented  by  the  case 
of  Perry  vs.  Sutley  (Supreme 
Ct,),  18  N.  Y.  Supp.,  633,  in 
which  the  court  begins  its 
opinion  by  saying:  "The  ac- 
tion was  for  false  imprison- 
ment." Then  further:  "The 


rules  of  law  applicable  to  ac- 
tions of  this  character  are  very 
simple  and  familiar.  There 
must  be  want  of  probable 
cause,  and  malice,  but  if  the 
former  is  established  the  latter 
may  be  inferred  therefrom." 
Thus  it  appears  that  either  the 
action  was  not  false  imprison- 
ment, but  more  in  the  nature 
of  an  action  for  damages  for 
malicious  prosecution,  or  the 
court  misstates  the  rules  of 
law  applicable  thereto.  In 
fact,  it  further  appears  that 
the  arrest  of  the  plaintiff  was 
under  legal  process,  valid  and 
regular,  and  the  point  upon 
which  the  case  was  turned  was 
whether  or  not  there  was 
probable  cause  for  the  prosecu- 
tion, the  conclusion  being  that 
under  the  circumstances  it  was 
a  question  of  fact  for  the  jury. 

And  also  in  the  case  of  Brown 
vs.  Chadsey,  39  Barb.  (N.  Y.), 
262,  the  court  said  with  refer- 
ence to  an  action  for  false  im- 
prisonment; "Malice  in  the 
defendant  will  be  inferred,  so 
far  at  least  as  to  sustain  the 
action." 

Likewise  in  another  case  the 
action,  though  stated  in  the 
opinion  of  the  court  to  be  one 
for  false  imprisonment  and 
malicious  prosecution,  seems  to 
have  been  regarded  only  hi  its 
latter  aspect  and  a  verdict  was 
directed  for  the  defendent,  al- 
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the  two  actions  nevertheless  present  striking  differ- 
ences. These  differences  are  shown  by  the  following  de- 
cisions: In  the  case  of  Hobbs  vs.  Ray92  it  was  said 
with  reference  to  the  distinction  between  false  im- 
prisonment and  malicious  prosecution :  '  These  actions 
are  quite  distinct  from  each  other.  An  action  of  trespass 
and  false  imprisonment  lies  for  an  arrest  or  some  other 
similar  act  for  an  arrest  or  some  other  similar  act  of  the 
defendant,  which,  as  is  said,  'upon  the  stating  of  it 
is  manifestly  illegal;'  while  malicious  prosecution,  on 
the  contrary,  lies  for  a  prosecution  which  upon  the 
stating  of  it  is  manifestly  legal."  In  the  case  of  Mc- 
Connel  vs.  Kennedy93  in  distinguishing  between  an 
action  for  false  imprisonment  and  one  for  malicious 
prosecution,  the  court  said:  "It  is  quite  true  that  one 
arrested  and  restrained  of  his  liberty  even  under  lawful 
process,  may  have  a  cause  of  action  if  it  is  alleged  and 
shown  that  the  prosecution  was  malicious  and  was 
without  probable  cause  and  has  terminated;  but  that 
is  a  different  cause  of  action  and  depends  upon  different 
allegations  and  proofs,  and  the  action  for  malicious 
prosecution  must  not  be  confounded  with  an  action  for 
false  imprisonment." 


though  from  the  facts  stated  it 
would  seem  that  an  action  for 
false  imprisonment  might  have 
been  sustained .  Casdro  vs .  De 
Riarte,  16  Fed.,  93, 

Again  in  the  case  of  Warren 
vs.  Dennett,  17  Misc.  Rep., 
N.Y.  (City  Ct.),  86,  the  court, 
in  distinguishing  between  ac- 
tions for  false  imprisonment 
and  those  for  malicious  prose- 
cution, said:  "In  the  one  for 
false  imprisonment  the  plain- 
tiff must  show  that  the  de- 
fendant had  him  imprisoned  or 
deprived  of  his  liberty,  and 
that  the  mode  or  process  was 
unlawful,  i.  e.,  without  due 


process  of  law.  He  must 
prove  want  of  probable  cause, 
and  malice  is  presumed.  The 
defendant  may,  however,  dis- 
prove malice.  In  an  action  for 
malicious  prosecution  the 
plaintiff  must  prove  that  the 
process  was  regular,  and  the 
arrest  under  it  lawful,  or  by 
lawful  authority  acting  for 
itself,  and  must  also  prove  a 
want  of  probable  cause  and 
that  the  same  was  malicious. 
Here  malice  is  not  presumed, 
as  in  the  action  for  false  impri- 
sonment, but  must  be  proven." 

M  18  R.  I.,  84. 

93  29  S.  Car.,  180. 
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In  the  case  of  Herzog  vs.  Graham94  the  court 
said  with  reference  to  false  imprisonment  and  malicious 
prosecution:  'The  distinction  is  that  false  imprison- 
ment is  some  interference  with  the  personal  liberty  of 
the  plaintiff  which  is  absolutely  unlawful  and  without 
authority.  Malicious  prosecution  is  in  procuring  the 
arrest  and  prosecution  under  lawful  process  on  the 
forms  of  law,  but  from  malicious  motives  and  without 
probable  cause."  A  clear  and  concise  statement  of 
the  distinction  under  discussion  is  to  be  found  hi  the 
case  of  Colter  vs.  Lamb 95  wherein  it  was  observed  that 
if  the  imprisonment  is  under  legal  process,  but  the 
action  has  been  commenced  and  carried  on  maliciously 
and  without  probable  cause,  it  is  malicious  prosecution. 
If  it  has  been  extrajudicial,  without  legal  process,  it 
is  false  imprisonment. 

SECTION   23.    ELEMENTS   OF   FALSE   IMPRISONMENT. 
The  two  constituent  elements  of  false  imprison- 
ment are:   (1)  the  detention  or  restraint;  and  (2)  the 
unlawfulness  of  such  detention  or  restraint.9* 

SECTION  24.  THE  DETENTION  OR  RESTRAINT. 
The  confinement  need  not  be  hi  a  jail;*7  it  may 
be  in  a  private  house,  or  even  outdoors,  if  the  party 
is  deprived  of  freedom  of  movement.98  Where  a  per- 
son who  had  been  fined  for  a  violation  of  a  municipal 
ordinance  was  wrongfully  compelled  to  pay  the  fine 
by  manual  labor  on  the  streets,  it  was  held  that  there 
could  be  a  recovery  for  false  imprisonment.99  To 
constitute  false  imprisonment,  however,  the  person 
must  be  completely  deprived  of  freedom  of  movement; 

*  9  Lea.  (Tenn),  152.  *  Warner  vs.  Riddiford,  4  C.  B.  M. 

M  35  Ind.,  285,  Am.  Rep.,  735.  S.,  180. 

"  Rich  vs.  Mclrney,  103  Ala.,  345;  *  Floyd  vs.  State,  12  Ark.,  43,  54 

State  vs.  Luns'ford,  81  N.  Oar.,  Am.  Dec.,  250. 

528;    Amer.  &  Eng.  Ency.  of  *  Torbett  vs.  Lynch,  67  Ind.,  474. 

Law,  Vol.  XII,  p.  733. 
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merely  preventing  him  from  going  in  one  direction 
will  not  furnish  a  basis  for  this  action.100 

The  imprisonmnet  may  be  accomplished  either  by 
force  or  by  threats.101  In  case  of  apprehension  by 
threats,  the  fear  of  apprehension  which  the  threats 
occasion  may  be  either  of  injury  to  the  person,  property, 
or  reputation.102  The  threats  may  be  either  express 
verbal  threats  or  may  simply  consist  of  acts  or  ges- 
tures.103 The  threats  must,  however,  be  of  such  a  char- 
acter as  to  raise  a  reasonable  apprehension  of  injury.104 

SECTION  25.    THE  UNLAWFULNESS  OF  THE  DETENTION. 

The  unlawfulness  of  the  detention  may  arise 
either  from  the  fact  that  it  was  without  process,  or 
under  color  of  illegal  process.105 

An  arrest  without  a  warrant  is  always  illegal  unless 
made  by  an  officer  who  has  reasonable  grounds  to  be- 
lieve that  a  felony  has  been  committed  and  that  the 
party  arrested  is  the  guilty  party.106  An  unlawful 
imprisonment  may  also  arise  from  an  arrest  on  a  de- 
fective warrant,  or  the  arrest  of  a  privileged  person,107 


100  Bird  vs.  Jones,  72  B.,  742.    In 

this  case,  the  defendant,  an 
officer  was  stationed  .at  a 
particular  point  to  prevent 
persons  from  passing  in  a  cer- 
tain direction,  prevented  the 
plaintiff  from  passing  that  way, 
but  left  another  way  open  to 
him,  of  which,  however,  he  did 
not  wish  to  avail  himself,  and 
therefore  stood  there  for  some- 
time. Held  that  there  was  no 
imprisonment. 

101  Johnson  vs.  Tompkins,  I  Baldw. 

(U.  S.,  578);    Greathouse  vs. 

Summerfield,  25  111.,  App.  296; 

Gold  vs.  Bissell,  1  Wend.  (N. 

Y.)i  210. 

1M  Jones  vs.  State.  8  Tex.  App.  365. 
103  Maner  vs.  State,  8  Tex.  App., 

361. 


104  Greathouse  vs.  Summerfield,  25 
111.,  App.  296. 

104  "It  makes  no  difference  whether 
the  restraint  of  the  person  is 
caused  without  process  or 
under  color  of  process  wholly 
illegal  *  *  *  *  it  is  a  trespass 
against  the  person,  for  which 
the  plaintiff  is  entitled  to  com- 
pensation in  damages  upon  the 
necessary  proof  of  the  facts." 
Ahern  vs.  Collins,  39  Mo.,  150. 

108  Brockway,  vs.  Crawford,  3  Jones 
L.  (48  N.  Car.),  433;  Firestone 
vs".  Rice,  7  Mich.,  377,  15  Am. 
St.  Rep.,  266. 

107  Wood  vs.  Kinsman,  5  Vt.,  589; 
Smith  vs.  Jones,  76  Me.,  138, 
49  Am.  Rep.,  589. 
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from  an  unlawf ill  detention  108  where  the  original  arrest 
was  legal.10* 

SECTION  26.    SEDUCTION. 

"Seduction"  in  its  broadest  sense  means  the  in- 
ducement or  incitement  to  wrongdoing  of  any  kind; no 
in  its  more  specific  significance  it  is  the  wrong  of 
inducing  a  woman  to  consent  to  unlawful  sexual  inter- 
course, by  the  use  of  some  influence,  promise,  art,  or 
enticement  which  overcomes  her  scruples  or  reluc- 
tance.111 

"There  is  a  great  conflict  of  authority  upon  the 
question  of  the  common  law  form  of  action  to  be 
brought  for  seduction.  In  a  number  of  decisions,  case 
has  been  approved,112  in  others  trespass  has  been  held 
an  appropriate  remedy;113  and  according  to  some 
decisions,  trespass  is  the  only  proper  remedy.114  At 
least  one  decision  takes  the  view  that  case,  and  not 
trespass,  is  the  remedy  if  the  offense  takes  place  in  the 
house  of  another  person.115  A  few  authorities  approve 
either  trespass  or  case,  holding  that  trespass  lies  for  the 


"•  Dress  vs.  Mallon,  46  Neb.,  121; 
Anderson  vs.  Beck  64  Miss., 
113:  Tanenner  vs.  Morehead, 
41  W.  Va.,  116. 

*"  For  a  more  complete  account 
of  what  constitutes  an  unlawful 
arrest  see  Subject  of  Criminal 
Law  and  Criminal  Procedure  in 
Volume  X. 

110  Webster's    International     Dic- 

tionary. 

111  American   &   English   Ency.   of 

Law  Vol.  XXV,  p.  190:  Mar- 
shall vs.  Taylor,  98  Cal.,  55;  35 
Am.  St.  Rep.,  144;  Robinson 
vs.  Powers.  129  Ind.,  480. 
1U  Clough  vs.  Tenney,  5  Me.,  446; 
Briggs  vs.  Evans,  5  Ired.  L. 
(N.  C.),  16;  Fainnount,  etc., 
Pass.  R.  Co.  vs.  Stutler,  54 
Pa.  St.,  375. 


111  Haynes  vs.  Sinclair,  23  Vt.,  108; 
Tullidge  vs.  Wade,  Wils.  18. 

114  Hobbell  vs.  Wheeler,  2  Ark. 
(Vt.),  359. 

m  Clough  vs.  Tenney,  5  Me.,  446. 
Where  the  reasoning  of  the 
Court  was  as  follows:  "The 
legal  ground  upon  which  the 
parent  or  he  who  stands  in  the 
place  of  the  parent  is  permitted 
to  recover  damages  against  the 
seducer  is  a  supposed  loss  of 
service  on  his  part,  occasioned 
by  the  injury.  This  being  the 
consequential  and  not  the  di- 
rect effect  of  the  seduction  ac- 
cording to  the  distinctions  now 
well  settled  between  case  and 
trespass,  redress  must  be  sought 
in  the  form  of  an  action  on  the 
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direct  injury  per  quod  servitium  amisit,  or  case  for  the 
consequential  damages."  116  "7 

Historically,  it  is  perhaps  more  strictly  accurate 
to  consider  this  action  as  a  species  of  trespass  on  the 
case;118  but  the  subject  is  more  conveniently  treated 
under  the  head  of  trespass.  Where  the  action  is  con- 
sidered one  of  trespass,  this  view  is  generally  sustained 
by  the  trespass  involved  in  the  entry  into  the  plaintiff's 
home  for  the  illegal  purpose.  "Trespass  may  be 
maintained  where  the  defendant  illegally  enters  the 
father's  house,  and  debauching  his  daughter  may  be 
stated  and  proved  as  an  aggravation  of  the  trespass, 
although  it  may  not  have  been  followed  by  the  conse- 
quences of  pregnancy.  Where  the  action  is  trespass, 
whether  it  be  followed  by  pregnancy  or  not,  the  illegal 
entry  is  considered  the  gist  of  the  action,  and  the  loss 
of  service,  etc.,  merely  as  consequential."  119 

The  action  of  seduction  can  never  be  brought  by 
the  woman  herself,  as  she  has  consented  to  the  act.120 
The  general  rule  of  the  common  law  is,  that  the  father 
of  the  woman  seduced  is  the  person  who  is  entitled  to 
bring  an  action  of  this  character.121  This  right  con- 
tinues even  after  the  woman  is  of  age,  if  she  continues 


"«  Woodward  vs.  Walton,  2  B.  & 
P.  N.  R.,  476;  Ditchan  vs 
Bond,  2  M.  &  S.,  436. 

117  Encyclopaedia  of  Pleading  and 
Practice,  Vol.  XIX,  p.  401. 

us  "There  was  no  express  remedy 
given  by  the  law  to  redress  the 
wrong  done  the  parent  in  the 
seduction  of  his  child.  The 
special  action  on  the  case  was, 
therefore,  allowed  in  this  as  in 
other  instances  where  a  wrong 
was  done  and  no  'original 
writ',  would  be  found  in 
chancery  that  would  suit  the 
circumstances.  This  form  of 


action  was  early  accepted 
grounded  on  the  idea  that  the 
daughter  bore  the  relation  of  a 
servant  to  the  parent;  the 
declaration  alleging  per  quod 
servitium  amisit.  Ellington 
vs.  Ellington,  47  Miss.,  329. 

119  5  Cow  (N.  Y.),  117. 

120  There  are  one  or  two  very  recent 

cases  where  the  woman  herself 
has  been  allowed  to  recover. 
m  Kendrick  vs.  McCrary,  11  Ga., 
603;  Thompson  vs.  Young,  51 
Ind.,  599;  Lamb  vs.  Taylor,  67 
Md.,  85;  Comer  vs.  Taylor,  82 
Mo.,  341. 
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to  live  with  her  father.1-  It  has  even  been  held  in  an 
extreme  case,  that  this  right  in  the  father  would  exist 
where  the  daughter  was  married  and  living  away  from 
her  father; 123  this  case,  however,  probably  carries  the 
doctrine  too  far.  The  after-marriage  of  the  daughter 
to  a  third  person  will  not  take  away  the  father's  right 
of  action.124 

A  mother  can  never  sue  for  the  seduction  of  a 
daughter  during  the  lifetime  of  the  father; 125  but  after 
the  death  of  the  father,  the  action  may  be  brought  by 
the  mother.12*  The  action  may  also  be  brought  under 
proper  circumstances,  by  persons  standing  in  loco 
parentis;  thus  the  action  has  been  maintained  by  the 
woman's  guardian;127  brother,128  brother-in-law,129 
grandfather,130  uncle,131,  aunt,132  cousin,133  step-father,134 
or  father  by  adoption.135  A  master  can  also  recover 
for  the  seduction  of  his  servant  upon  proof  of  actual 
damages.138 

The  right  of  the  parents  in  such  action,  is,  in  fact, 
based,  not  upon  the  relationship  in  itself,  but  upon  the 
loss  of  services.131  Some  loss  of  services  must  always 
be  proved,  but  such  loss  may  be  very  slight  or  even 

m  Garreston  vs.  Becker,  52  111.  App.  U1  Emery  vs.  Gawen,  4  Me.,  33.  16 

255;  Davidson  vs.  Abbott,  52  Am.  Dec.,  233. 

Vt.,  570.  *  Manwell  vs.  Thomson,  2  C.  &  P., 

m  Harper  vs.  Luffkin,  7  B.  &  C.,  303;  12  E.  C.  L.,  136. 

387,  14  E.  C.  L.,  58.  »  Davidson  vs.  Goodall,  15  N.  H., 

'  Evans  vs.  Watt,  2  Ont.,  166.  423. 

m  Patterson     vs.    Thompson,    24  m  Kinney  vs.  Langhenour,  89  N.  C., 

Ark.,  55;  Hobson  vs.  Fullerton,  365. 

4  111.  App.,  282.  «»  Bracey  vs.  Kibbe,  31  Barb.  (N. 

m  Heaps  vs.  Dunham,  95  HI.,  583;  Y.),  273. 

Keller  vs.  Donnelly,  5  Md.,  211.  «*  Anderson  vs.  Ryan,  8  El.,  583; 

137  Ball  vs.  Bruce,  21  111.,  161,  but  Hourland    vs.    Houriand,    114 

guardianship  alone  is  not  suffi-  Mass.,  517. 

cient.     Blanchard     vs.     Ikley,  ^  Bennett  vs.  AUcott,  2  T.  R.,  166; 

120  Mass.,  487.  Torrence   vs.    Gibbins,   48    E. 

m  Paterson  vs.  Wilcox,  20  W.  C.  C.    L.,   297;    Doyle    vs.    Jes- 

P-,  385.  sup,   29    111.,    460;    Stevenson 

»  Ball  vs.  Bruce,  21  111.,  161.  vs.   Belknap,   6   Iowa,   97,   71 

•»  Cart  well  vs.  Hoyt,  6  Hun.   (N.  Am.  Dec..  392. 

Y.),  575. 
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nominal.  After  some  loss  of  services  have  been 
proved,  damages  may  be  given  for  the  disgrace,  etc.138 
Mere  illegal  sexual  intercourse  with  a  woman  is 
not  a  sufficient  basis  for  this  action.  It  is  said  that 
there  must  be  the  use  of  arts,  enticement,  etc.139  Ex- 
actly what  will  constitute  such  arts  and  enticements, 
is  difficult  to  ascertain  with  exactness.  Mere  praise  or 
flattery  is  certainly  not  sufficient,  and  there  must  be 
something  more  than  a  mere  reluctance  on  the  part  of 
the  woman  to  commit  the  act.140  Threats  of  abandon- 
ment are  not  sufficient,141  nor  is  there  any  seduction 
where  the  woman  is  influenced  by  sexual  desire  or 
curiosity.142  On  the  other  hand,  threats  to  discharge 
the  plaintiff  from  her  position  has  been  held  suffi- 
cient.143 A  false  promise  of  marriage  will  sustain  this 
action,144  and  generally  deceit  of  any  character.  Proof 
of  former  unchastity  may  be  considered  to  show  that 
the  sexual  intercourse  was  without  enticement,  artifice, 
persuasion,  or  solicitation.145 

188  Simpson  vs.  Grayson,  54  Ark.,  683,    14   Am.    St.    Rep.,   261; 

404;  Barbour  vs.  Stephenson,  Bradshaw  vs.  Jones,  103  Tenn., 

32  Fed.,  66.  331,  76  Am.  St.  Rep.,  655. 

139  Johnson  vs.  Holliday,  79  Ind.,  14S  Brown  vs.   Kingsley,  38  Iowa, 

151 ;  Hogan  vs.  Cregan,  6  Robt.  220. 

(N.  Y.),  138.  "•  Fleetwood  vs.  Barnett,  11  Cole, 

"°  Marshall  vs.  Taylor,  98  Cal.,  55.  Am.,  77. 

141  Baird  vs.  Boehner,  72  Iowa,  319.  14S  Stowers  vs.  Surger,  68  S.W.,  637. 
1U  Hawn  vs.  Banghart,  76  Iowa. 


CHAPTER  V. 
TRESPASS  TO  REAL  PROPERTY. 

SECTION    27.    TRESPASS    QUARE    CLAUSUM    FREGIT. 

The  law  for  the  protection  of  real  property  against 
trespass  is  even  stricter  than  that  for  the  protection 
of  the  person.  The  reason  for  this  rule,  is  probably, 
not,  that  the  law  puts  a  higher  value  on  land  than  upon 
persons,  but  because  of  the  greater  need  for  the  pro- 
tection of  the  former;  it  is  generally  easier  for  a  man 
to  protect  his  own  body  than  his  land.  Any  person 
who  as  much  as  sets  foot  on  the  land  of  another  with- 
out either  the  express  or  implied  consent  of  the  owner,  or 
the  authorization  of  the  law,  is  a  trespasser.1  Trespass 
on  real  property  was  redressed  by  the  old  form  of  the 
action  of  trespass  known  as  trespass  quare  clausum 
fregit.2 

SECTION  28.  ILLUSTRATIONS  OF  TRESPASS  AGAINST 

REALTY. 

The  rule  against  trespassing  upon  another's  land 
has  been  carried  to  such  an  extreme,  that  it  has  been 
held  that  if  a  person,  who  is  mowing  his  own  field,  allows 
his  blade  to  cut  through  into  another  field,  he  is  liable 
in  an  action  of  trespass.3 

The  extent  of  this  principle  is  well  illustrated  by 
the  decision  in  one  of  the  early  leading  cases  on  this 
point,  known  as  the  Case  of  the  Tithes.4  In  this  case 

1  "No  man  can  set  his  foot  upon  Pleading,  Volume  XI,  Subject 

my  ground  without  my  license  34. 

but  ne  is  liable  to  an  action."  3  Hicks  vs.  Paling,  Mo.  K.  B.,  297. 

Entick  vs.  Carington,  19  How.  «  1  Y.  B.,  21  Henry  VII,  27  pi.  5. 

St.  Tr.,  102.  (1507). 
*  See    subject    of    Common    Law 
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a  person  was  held  liable  in  trespass  who  entered  a 
field  where  the  parson's  tithes  had  been  marked  off 
and  took  them  to  one  of  the  parson's  barns.  The  de- 
fense in  the  case  was  that  the  grain  was  in  danger  of 
being  eaten  by  cattle  which  were  straying  in  the  field; 
the  judges  disposed  of  this  contention  by  saying  that 
if  the  cattle  had  eaten  the  grain  the  parson  would  have 
had  a  right  of  action  against  the  owner  of  the  cattle, 
holding,  in  a  dictum,  that  if  the  danger  had  been  from 
fire  or  flood,  the  defense  set  up  in  the  case  would  have 
been  a  valid  one,  for  in  such  a  case  there  would  not  have 
been  a  right  of  action  against  anyone  on  account  of 
the  destruction. 

Hunting  upon  the  land  of  another  is  a  trespass ; 5  as 
is  also  an  entry  upon  another's  land  to  recover  personal 
property  which  has  come  upon  such  land  by  the  fault, 
or  with  the  consent  of  the  owner,6  of  such  personal 
property.  The  improper  use  of  a  highway  may  also 
constitute  a  trespass.7  Illustrations  of  trespassess 
might  be  added  indefinitely.  The  forms  which  a 
trespass  against  realty  may  take  are  so  numerous 
and  divergent  as  to  render  any  classification  thereof, 
an  impossibility. 

SECTION  29.    REALTY  WHICH  MAY  BE  THE  SUBJECT 

OF  TRESPASS. 

The  most  serious  form  of  trespass  is  that  directed 
against  a  dwelling  house.  To  constitute  trespass  there 
is  no  necessity  for  any  violence,  a  mere  entrance  will 
be  sufficient.8 

•  Sterling  vs.  Jackson,  69  Mich.,  be  especially  the  case  if  they 

488.  had  been  carried  away  by  the 

8  Case  of  the  Thorns,  Y.  B.,  6  Edw.  owner  of  the  realty. 

IV,  7  pi.  18.     But  the  contrary  7  Harrison  vs.  Rutland,   1  Q.  B., 

rule  would  prevail  if  such  goods  142. 

had    been    carried    upon    the  8  Curtis     vs.     Hubbard,     1     Hill 

lands  of   another   against   the  (N.  Y.),  337. 

will  of  the  owner;    this  would 
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If  the  abutting  owner  has  the  fee  to  the  center  of 
the  highway  he  may  maintain  an  action  for  trespass 
on  the  highway,9  but  not  if  the  fee  is  in  the  public.10 
By  a  similar  rule  the  abutting  owner  on  a  stream,  who 
owns  to  the  centre  of  such  a  stream,  may  maintain  an 
action  for  trespass  to  the  stream,  such  as  the  removal 
of  ice.11 

Uninclosed  land,12  or  land  under  water,13  are  as 
much  the  subject  of  trespass  as  any  other  land. 


•  Lewis  vs.  Jones,  1  Pa.  St.,  336, 
for  placing  fence  rails  on  the 
streets.  Rogers  vs.  Randall, 
29  Mich.,  41  for  removal  of 
sidewalks.  Robbins  vs.  Bor- 
man,  1  Pick.  (Mass)..  122,  for 
ploughing  up  a  road.  Trespass 
will  lie  on  the  part  of  the  ori- 
ginal owner,  or  his  assigns,  for 
the  occupancy  of  a  dedicated 
public  street  by  a  railroad, 
even  where  such  occupancy  is 
under  grant  from  the  city,  and 
the  railroad  is  an  additional 
burden.  Railroad  Co.  vs.  Hart- 
ley, 67  Til.,  329;  Stone  vs 
Railroad  Co.,  68  id.,  394. 

Plaintiff  not  only  proves 
possession  under  his  deeds  co- 
extensive with  his  deeds 
(Brooks  vs.  Bruyn,  18  111., 
539;  Barber  vs.  Trustees,  51 
id.,  398),  but  title  in  fee  as 
well. 

The  first  plea  of  not  guilty 
put  in  issue  merely  the  posses- 
sion of  the  plaintiff  and  the 
fact  of  the  alleged  trespass 
(2  Greenleaf  on  Evidence,  Sec., 
613).  The  second  plea,  liberum 
tenementum,  admits  posses- 
sion in  the  plaintiff  but- justifies 
as  owner  of  the  freehold. 
Fort  Dearborn  Lodge  vs.  Klien. 
115  111.,  187. 

An  adverse  right  to  an  ease- 
ment cannot  grow  out  of  a 
mere  permissive  enjoyment  for 
any  length  of  time.  Quincy 
vs.  Jones,  76  111.,  244. 


Trespass  quare  clausum  fregit 
will  lie  on  the  part  of  the  owner 
of  the  fee  in  the  street,  and 
plaintiff  has  quasi  possession 
sufficient  to  maintain  the  suit. 
Railroad  Co.  vs.  Hartley,  67 
111.,  440;  Pekin  vs.  Brereton. 
id.,  477;  Stone  vs.  Railroad 
Co.,  68  id.,  394;  Adams  vs. 
Railroad  Co.,  18  Minn.,  260; 
Cillon  on  Mun.  Corp.,  Sec.  524 
and  cases  in  note. 

Ejectment  will  not  lie,  be- 
cause plaintiff  is  not  entitled 
to  possession  of  the  street  as 
against  the  public.  Cincinnati, 
vs.  White,  6  Pet.,  431. 

10  Gait  vs.  Chicago,  etc.,  R.  Co., 

157    111.,    125. 

11  Bigelow  vs.  Shaw,  65  Mich.,  341, 

8  Am.  St.,  Rep.  902. 

u  Bedden  vs.  Clark,  76  HI.,  338; 
Harrison  vs.  Adamson,  86 
Iowa,  693.  "Every  man's  land 
is,  in  the  eye  of  the  law,  en- 
closed and  set  apart  from  hia 
neighbor 's. "  3  Blackstone  's 
Com.,  209. 

u  Mitchell  vs.  Bridges,  113  N.  C.,  63. 
A  marsh  surrounding  an  island 
in  a  river  covered  with  water 
from  six  to  twelve  inches  deep 
is  not  navigable  water,  and 
hunting  wild  fowl  thereon 
without  the  owner's  permission 
is  a  trespass.  Hall  vs.  Alford, 
114  Mich..  165. 
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Injuries  to  fisheries,14  and  oyster  beds,15  line 
trees,16  and  fences,17  are  also  trespasses. 

The  individual  owner. may  maintain  trespass  for 
injury  to  a  pew,18  and  the  trustees  of  the  church,  or  the 
congregation,  can  maintain  an  action  for  injuries  to  the 
church  itself.19 

SECTION  30.    WHO  MAY  MAINTAIN  AN  ACTION  FOR 

TRESPASS  TO  REALTY. 

In  order  to  maintain  trespass  quare  clausum  fregit, 
there  must  have  been  either  an  actual  possession  by  the 
plaintiff  at  the  time  when  the  trespass  was  committed, 
either  by  himself  or  by  his  authorized  representative, 
or  a  constructive  possession20  with  the  lands  un- 
occupied and  no  adverse  possession.21  In  the  case  of 
Gait  vs.  The  Chicago  and  Northwestern  Railway 
Company,22  this  question  was  discussed  as  follows: 
action  of  trespass  quare  clausum  fregit,  and  the 


Kellogg  vs.  Dickinson,  18  Vt., 

266.     The    private    ownership 

of     pews     is     now     generally 

obsolete. 
19  Religious  Congregational  Society 

vs.  Baker,  15  Vt.,  119,  40  Am. 

Dec.,    668;    Walker  vs.  Faw- 

cett,  7  Ired  L    (29  N.  C.),  44. 
80  American  and'  English  Ency.  of 

Law,    Vol.    XXVIII,    p.    573; 

Henrichs  vs.  Ferrell,  65  Iowa, 

28. 

21  Hampton    vs.    Massey,    53    Mo. 

App.,  501;  Fitch  vs.  New 
York,  New  Haven  and  Hart- 
ford R.  Co.,  59  Conn.,  414. 
If  the  premises  are  actually  oc- 
cupied, the  action  must  be 
brought  by  the  party  in  pos- 
session; if  they  are  vacant  and 
unoccupied  the  party  having 
the  legal  right  has  the  right  of 
possession  and  must  bring  the 
action.  Dean  vs.  Comstock 
32  111.,  173. 

22  157  111.,  p.  125, 132-^3. 


14  Beckman  vs.  Kreaner,  43  111.,  447, 
92  Am.  Dec.,  146;  Waters  vs. 
Lilley,  4  Pick.  (Mass.),  145, 
16  Am.  Dec.,  333;  Shipman  vs. 
Crowe  Lands,  6  Hawaiian,  351. 
Damages  cannot  be  recovered 
where  fishery  is  worthless. 
Tinicum  Fishing  Co.  vs.  Carter, 
90  Pa.,  St.  85,  35  Am.  Rep., 
652.  Landing  fish  on  another's 
land  adjoining  navigable  water 
is  actionable.  Bickel  vs.  Polk, 
5  Harr.  (Del.),  325. 

"  Decker  vs.  Fisher,  4  Barb. 
(N.Y.),592.  Where  the  owner 
of  the  oyster  beds  does  not 
own  the  land  underneath,  this 
action  for  the  taking  of  the 
oysters  will  be  one  of  de  bonis 
asportatis,  instead  of  quare 
clausum  fregit. 

16  Holder  vs.  Coates,  M.  &  M.,  112, 

22  E.  C.  L.,  264. 

17  Stoner  vs.  Hunsicker,  47  Pa.  St. ; 

514;     Drake    vs.    Crider,    107 
Pa.  St.,  210. 

18  Gibson   vs.   Wright,   Nay,    108; 


TRESPASS  TO  REAL  PROPERTY.         65 

principles  which  govern  it,  are  well  established  and 
generally  understood.  Possession  by  the  plaintiff, 
either  actual  or  constructive,  is  indispensable.  The 
foundation  of  the  right  to  bring  the  action  is  the  in- 
vasion or  disturbance  of  the  plaintiff's  possession. 
It  matters  not  that  one  be  not  the  owner  of  the  para- 
mount or  other  paper  title,  for,  as  against  a  stranger 
or  wrongdoer  having  no  right  of  possession  in  himself 
or  authority  from  the  lawful  owner,  mere  proof  of  posses- 
sion by  the  plaintiff  will  suffice  to  support  the  action. 
(2  Greenleaf  on  Evidence,  Sec.  618).  On  Cook  vs. 
Foster,  2  Gilm,  652,  this  court,  in  defining  the  action, 
among  other  things  said :  'The  basis  of  the  action  is 
an  injury  to  the  possession.  No  person  is  entitled  to 
recover  damages  for  the  injury  but  the  one  who  has  the 
actual  claim  or  constructive  possession  of  the  land.  A 
party  having  the  actual  and  lawful  possession  may 
maintain  the  action.  The  real  owner,  where  there  is 
no  adverse  possession,  can  maintain  the  action  on  the 
principle  that  the  possession  in  such  case  follows  the 
ownership.  Where  there  is  an  adverse  possession  the 
owner  is  not  allowed  to  bring  this  kind  of  action.' 
The  elementary  principles  here  stated  have  found  ex- 
pression in  very  many  subsequent  cases  in  this  court, 
among  which  see  HaUigan  vs.  Chicago  and  Rock  Island 
Railroad  Co.,  15  111.,  558;  Dean  vs.  Comstock,  32  id., 
173;  Winkler  vs.  Meister,  41  id.,  349;  Barber  vs. 
School  Trustees,  51  id.,  396;  McCormick  vs.  Husse, 
66  id.,  315;  Ft.  Dearborn  Lodge  vs.  Klein,  115  id.,  177. 
According  to  Blackstone,  possession  was,  in  the  eye 
of  the  law,  esteemed  sacred  and  inviolable,  whether  the 
land  be  set  apart  and  inclosed  by  a  material  and 
visible  boundary,  as  a  fence,  or  by  an  ideal,  invisible 
one,  existing  only  in  contemplation  of  law.  In  either 

Vol.  IV.-5. 
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case,  every  unauthorized  entry  upon  the  soil  of  another, 
or  unwarrantable  invasion  of  his  peaceable  possession, 
with  force,  however  slight,  was  a  breaking  of  the 
close,  from  which  the  common  law  regarded  some 
damage  to  necessarily  ensue,  and  whatever  loss  or 
injury  the  plaintiff  suffered,  special  or  otherwise,  his 
damages  by  reason  thereof  were  recoverable  under 
this  form  of  action.  (3  Blackstone's  Com.,  209). 
,.It  is  unnecessary  to  dwell  upon  this  branch  of  the  in- 
quiry. That  the  action  must  be  brought  by  the  party 
whose  possession  has  been  disturbed  or  invaded,  is 
too  rudimental  and  familiar  to  warrant  further  dis- 


cussion. ' 


Bare  actual  possession  is  sufficient  against  a  mere 
tort-f easor ; 23  but  if  the  person  in  possession  holds 
less  than  a  freehold  he  can  recover  only  for  the  injury 
to  his  temporary  possession.24  Neither  a  lessor,  while 
his  tenant  is  in  possession,25  nor  a  remainder-man,26 
can  maintain  trespass  quare  clausum  fregit',27  their 
only  remedy  is  by  action  on  the  case.  The  action  of 
trespass  quare  clausum  fregit  cannot  be  maintained 
against  a  trespasser  wrongfully  in  possession.28 

A  person  having  the  equitable  title,  with  the  right 
to  call  for  the  legal  title  may  maintain  an  action  for 
trespass.29  The  right  of  action  for  a  trespass  is  not 
assignable,  and  does  not  pass  with  a  conveyance  of 
land.30  That  the  cause  of  action  for  the  trespass  is  not 

23  Bass   vs.   West,    110   Ga.,    698;  Schackelford,  71  Mo.,  68. 

Beddens  vs.  Clark,  76  111.,  388;  *»  Lawry  vs.  Lawry,  88  Me.,  482. 

Clavey  vs.  Houdlette,  39  Me.,  27  Remainderman  and  other  terms 

451;    First    Parish  vs.   Smith,  used    in    this    section    will    be 

14  Pick.   (Mass.),  297.  explained  under  Real  Property, 

24  Frisbee  vs.  Marshall,  122  N.  C.,  Volume  VI,  Subject  17. 

760.  28  Wilsons  vs.  Biff,  1  Dana.  (Ky.), 

84  Bartlett  vs.  Perkins,  13  Me..  87;  7,  25  Am.  Dec.,  118. 

H.  Holmes  vs.  Seely,  19  Wend.  29  Russell  vs.  Meyer,  7  N.  Dak.,  335. 

(N.   Y.),   507.      The   contrary  ^  Allen   vs.    Macon,   etc.,   R.    Co., 

rule  is  held  in  Missouri.     See  107   Ga.,   838;     Chicago,   etc., 

Cramer  vs.  Groseclose,  53  Mo.  R.  Co.  vs.  Maher,  91  111.,  316. 
App.,    648;     and    Parker    vs. 
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transferable  with  the  land  and  does  not  inure  to  the 
benefit  of  the  grantee,  even  if  assigned  in  writing, 
has  been  held  in  a  number  of  well-considered  cases. 
In  Chicago  and  Alton  Railroad  Co.  vs.  Maher,31  an 
action  of  trespass  was  brought  by  the  grantee  to 
recover  damages  to  certain  dock  property.  The  in- 
jury, occasioned  by  the  erection  of  a  bridge  pier  in 
the  river,  was  committed  while  the  property  was  owned 
by  the  grantor,  and  it  was  contended  that  the  injury 
was  a  continuing  one,  for  which  the  grantee  might  re- 
cover damages  accruing  since  she  became  owner.  On 
the  other  hand,  it  was  insisted  that  the  injury  was  perman- 
ent, depreciating  the  price  of  the  land,  and  that  for  all 
damages,  past  and  future,  the  grantor  may  have  sued 
and  recovered, — that  the  trespass  was  on  the  grantor's 
land,  and  the  damages,  if  any,  were  sustained  by  him, 
and  that  he  could  not,  and  did  not,  assign  his  cause  of 
action  to  the  grantee  by  the  conveyance  of  the  land.  In 
their  decision  the  court  said:  "We  are  not  aware 
that  any  court  has  ever  held  that  a  mere  trespass  to 
land,  giving  a  right  of  action,  can  be  assigned  by  an  in- 
strument in  writing  for  the  purpose,  or  by  conveying 
the  land.  Such  a  right  of  action  is  not  appurtenant 
to  the  land,  nor  does  it,  like  a  covenant  for  title,  inhere 
to  or  run  with  the  land.  It,  when  accrued,  is  a  personal 
right,  and  is  not  transferable.  It  then  follows  that 
appellee  did  not  acquire  the  right  of  action  which 
accrued  to  her  husband  by  the  construction  of  this 
protection  to  the  bridge.  The  action  for  that  wrong 
was  vested  in  him,  and  she  can  recover  nothing  on 
account  of  the  placing  of  the  obstruction  in  front  of 
the  dock." 

A  tenant  in  common  may  maintain  an  action 

SI  91  111.,  312. 
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against  an  outsider;32  but  generally  not  against  a 
co-tenant.  Mortgagees,33  trustees34  and  irrevocable 
licensees,35  may  all  sue  for  trespass.  A  tenant  even 
on  a  parol  lease,  may  recover  for  injury  to  his  posses- 
sion.36 

SECTION  31.  JUSTIFIABLE  ENTRIES  UPON  LANDS  OP 

ANOTHER. 

An  entry  upon  the  lands  of  another  can  be  justified 
in  one  of  the  three  ways — (1)  that  the  entry  was  by 
the  express  invitation  or  consent  of  the  owner  of  the 
property;  (2)  that  it  was  by  his  implied  invitation 
or  consent,  or  (3)  that  it  was  by  license  of  the  law. 

The  first  class  requires  no  explanation.  The 
second  class  includes  all  those  cases  where  a  person 
enters  the  property  of  another  for  ordinary  business,37 
on  social  purposes.  Implied  consent  will  be  presumed 
in  such  cases  in  the  absence  of  evidence  to  the  con- 
trary. 

The  third  class  requires  more  extended  treatment. 
The  law  licenses  an  entry  upon  the  land  of  another  in 
a  large  number  of  different  classes  of  cases,  as  follows : 

(a)  A  sheriff  or  other  proper  officer  may  enter  on 
property  to  serve  any  legal  process ; 38  it  is  sufficient 
protection  for  the  officer  if  the  process  be  legal  on  its 
face.39  A  collector's  warrant  is  designed  to  perform 
the  same  office,  and  confers  the  same  authority  as  an 
execution,  and  when  regular  and  fair  on  its  face  will 
protect  the  officer  executing  it. 


40 


n  Morgan  vs.  Hudnell,  52  Ohio  St.,  for  business  purposes  does  so 

552,  49  Am.  St.  Rep.,  741.  by  license  of  the  law. 

w  Woodruff    vs.    Halsey,   8    Pick.  M  Wilmarth     vs.     Burt,     7     Met. 

(Mass.),  333,  19  Am.  Dec.,  329.  (Mass.),    257;     Henderson    vs. 

84  Cox  vs.  Walker,  26  Me.,  504.  Brown,  1  Cal.  (N.  Y.),  92. 

84  Richards  vs.  Gauffret,  145  Mass.,  89  Mower  vs.  Stickney,  5  Minn.  397; 

486.  Turner  vs.   Franklin,  29  Mo., 

*  Weston  vs.  Granlin,  49  Vt.,  507.  285 

17  In  a  few  cases  one  who  enters  *°  Hill  vs.  Figley,  25  111.,  143. 

upon  the  property  of  another 
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(b)  A  creditor  of  the  owner  of  the  land  may  enter 
to  demand  payment  of  the  debt; 41  unless  perhaps  the 
debt  is  expressly  made  payable  in  another  place. 

(c)  Any  person  in  proper  condition  has  the  right 
to  enter  upon  the  premises  of  those  engaged  in  the 
business  of  a  common  carrier  in  any  of  its  various 
branches.42     This  same  principle  would  also  apply  in 
the  case  of  certain  other  forms  of  business  of  a  quasi- 
public  character. 

(d)  The  owner  of  property  leased  to  another  may 
enter  to  see  if  the  tenant  is  using  the  property  in  a 
proper  manner.43 

(e)  If  personal  property  which  has  been  sold 
remain  on  the  land  of  the  vendor,  the  vendee  will 
generally   be   authorized   to   enter   and   remove   the 
goods.44 

(f)  If  a  person's  goods  without  his  fault  have  got 
upon  the  land  on  another  he  may  enter  to  remove 
them.45 

(g)  If  the  owner  of  land  has  unlawfully  put  his 
goods  upon  the  land  of  another,  the  latter  may  replace 
them  on  the  land  of  their  owner's.48 

(h)  The  owner  of  land  may  enter  adjoining  land 
to  abate  a  nuisance.47 

(i)  A  person  may  lawfully  enter  the  premises  of 
another  to  extinguish  a  fire,  or  rescue  an  animal  from 
death.  The  early  decisions  limit  this  right  to  cases 
where  the  danger  is  from  some  natural  force,  and 
exclude  cases  where  the  danger  is  from  some  act  of 
man. 

41  3  Blackstone's  Commentaries,  defendant's  apples  upon  the 

212.  Bigelow  on  Torts,  p.  176.  plaintiff's  land. 

tt  See  subject  of  Carriers,  Volume  *•  Cole  vs.  Maundy,  Viner's  Abr. 

V,  Subject  13.  Trespass,  516. 

1  Newkirk  vs.  Sabler,  9  Barb.,  652.  47  Penruddocks  Case,  5  Cake,  100  b. 

*  McLeod  vs.  Jones,  105  Mass.,  403.  For  a  discussion  nuisances  see 

M  Miller  vs.  Fowdry  Latch,  120,  subject  of  Equity  Jurispru- 

where  the  wind  had  blown  the  dence  Volume  VII,  Subject  20. 
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(j)  Necessity  may  also  excuse  an  entry  upon  land, 
as  where  one  is  pursued  by  a  dangerous  animal,  or 
where  the  highway  is  flooded  and  one  is  therefore 
obliged  to  deviate  from  it.48 

(k)  Where  land  is  taken  under  the  right  of 
eminent  domain  there  is  of  course  no  trespass,  but  where 
the  trespasser  might  have  evoked  the  right  of  eminent 
domain  but  fails  to  take  the  proper  proceedings,  he  is 
not  protected.49 

(1)  Military  necessity  authorizes  entry  upon  prop- 
erty,50 but  will  not  excuse  indiscriminate  plundering.51 

SECTION  32.     TRESPASS  AB  INITIO. 

Trespass  ab  initio  arises  where  a  person  lawfully 
enters  upon  the  property  of  another,  under  license  of 
the  law,  and  then  abuses  his  license  by  doing  some 
tortuous  act.52  The  doctrine  of  trespasser  ah  initio 
is  never  applied  in  cases  where  the  original  entry  was 
by  the  consent  or  invitation  of  the  party  injured.53 
The  leading  case  on  this  distinction  is  the  early  case 
known  as  The  Six  Carpenters  Case.54  The  decision  in 
which  is  in  part  as  follows :  '  'In  trespass  brought  by  John 
Vaux — against  Thomas  Newman,  carpenter,  and  five 
other  carpenters,  for  breaking  his  house,  and  for  an  as- 
sault and  battery,  U  Sept.  7,  Jac.,  in  London,  in  the 
parish  of  St.  Giles  extra  Cripplegate  in  the  ward  of  Crip- 


48  Ballard  vs.  Harrison,  4  M.  &  S., 

393;  Holmes  vs.  Seely,  19 
Wend.  (N.  Y.),  507;  Morey  vs. 
Fitzgerald,  56  Vt.,  487,  48 
Am.  Rep.,  811. 

49  Bassett  vs.  Pennsylvania  R.  Co., 

201  Pa.  St.,  226;    Omaha  vs. 

Croft,   60   Nev.,    59. 
60  Barrow     vs.     Page,     5     Haym. 

(Tenn).,  97;   Smith  vs.  Brazel- 

ton,  1  Herak  (Tenn.),  44. 
u  See  Subject  Public  International 

Law,  Volume  XII,  subject  38. 


*  Ikley  vs.  Nichols,  12  Pick.(Mass.,) 
270,  22  Am.  Dec.,  425;  Russell 
vs.  Hanscomb,  15  Gray  (Mass.), 
166;  Wyke  vs.  Wilson,  173 
Pa.  St.,  12. 

63  Pike  vs.  Heinzmann,  89  111.  App., 
642;  Gushing  vs.  Adams,  18 
Pick.  (Mass.),  110;  Wendell 
vs.  Johnson,  8  N.  H.,  220,  29 
Am.  Dec.,  648;  Hubbell  vs. 
Wheeler,  2  Ark.  (Vt.),  359. 

44  8  Coke,  290. 
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plegate,  etc.,  and  upon  the  new  assignment,  the 
plaintiff  assigned  the  trespass  in  a  house  called  the 
Queen's  Head.  The  defendants  to  all  the  trespass 
praeter  fractionem  domm  pleaded  not  guilty;  and  as 
to  the  breaking  of  the  house  said,  that  the  said  house, 
praedjtempore  quo,  etc.,  el  dui  antea  et  postea,  was  a 
common  wine  tavern  of  the  said  John  Vaux,  with  a 
common  sign  at  the  door  of  the  said  house  fixed,  etc., 
by  force  whereof  the  defendants,  prae'tempore  quo,  etc., 
viz.,  hora  quarto,  post  meridiem,  into  the  said  house, 
the  door  thereof  being  open,  did  enter,  and  did  there 
buy  and  drink  a  quart  of  wine,  and  there  paid  for  the 
same,  etc.  The  plaintiff,  by  way  of  replication,  did 
confess,  that  the  said  house  was  a  common  tavern,  and 
that  they  entered  into  it  and  bought  and  drank  a  quart 
of  wine,  and  paid  for  it,  but  further  said,  that  one  John 
Ridding,  servant  of  the  said  John  Vaux,  at  the  request 
of  the  said  defendants,  did  there  then  deliver  them 
another  quart  of  wine,  and  a  pennyworth  of  bread, 
amounting  to  Sd.,  and  then  they  there  did  drink  the 
said  wine,  and  eat  the  bread,  and  upon  request  did 
refuse  to  pay  for  the  same;  upon  which  the  defendants 
did  demur  in  law;  and  the  only  point  in  this  case,  was, 
if  the  denying  to  pay  for  the  wine,  or  non-payment, 
which  is  all  one  (for  every  non-payment,  upon  request, 
is  a  denying  in  law),  makes  the  entry  into  the  tavern 
tortious.  And  first,  it  was  resolved  when  entry,  author- 
ity or  a  license  is  given  to  any  one  by  the  law,  and  he 
doth  abuse  it,  he  shall  be  a  trespasser  ab  initio\  but 
where  an  entry,  authority  or  license  is  given  by  the 
party,  and  he  abuses  it,  there  he  must  be  punished  for 
his  abuse,  but  shall  not  be  a  trespasser  ab  initio.  And 
the  reason  of  this  difference  is,  that  in  the  case  of  a 
general  authority  or  license  of  law,  the  law  adjudges  by 
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the  subsequent  act,  quo   ammo,  or  to  what  intent  he 
entered,  for  acta  exteriora    indicant  interiora  secreta. 
Vide  11,  H  4  75,  b.    But  when  the  party  gives  an 
authority  or  license  himself  to  do  any  thing,  he  cannot, 
for  any  subsequent  cause,  punish  that  which  is  done  by 
his  own  authority  or  license,  and  therefore  the  law 
gives  authority  to  enter  into  a  common  inn,  or  tavern; 
so  to  the  lord  to  distrain;  to  the  owner  of  the  ground 
to  distrain  damage-feasant;  to  him  in  reversion  to  see 
if  waste  be  done,  to  the  commoner  to  enter  upon  the 
land  to  see  his  cattle;  and  such  like.     Vide  12,  E  4,  8, 
b.  21,  E  4;  19  b.,  5  H  7,  11  a;  9,  H.  6,  29,  b.;  11  H.  4, 
75  b. ;  3  H.  7,  15  b. ;  28  H,  6,  5  b.     But  if  he  who  enters 
into  the  inn  or  tavern  doth  a  trespass,  as  if  he  carries 
away  anything;  or  if  the  lord  who  distrains  for  rent, 
or  the  owner  for  damage,  feasant,  works  or  kills  the 
distress,  or  he  who  enters  to  see  waste  breaks  the  house, 
or  stays  there  all  night ;  or  if  the  commoner  cuts  down 
a  tree;  in  these  and  the  like  cases,  the  law  adjudges 
that  he  entered  for  that  purpose;  and  because  the  act 
which  demonstrates  it  is  a  trespass,  he  shall  be  a 
trespasser  ab  initio,  as  it  appears  in  all  the  said  books. 
So  if  a  purveyor  takes  my  cattle  by  force  of  a  com- 
mission, for  the  king's  house,  it  is  lawful;   but  if  he 
sells  them  in  the  market,  now  the  first  taking  is  wrong- 
ful."    From    this    case  which  is  one  of  the  most 
celebrated  in  Lord  Coke's  Reports  three  points  are 
collected.55 

(1)  That  if  a  man  abuse  an  authority  given  him 
by  the  law,  he  becomes  a  trespasser  ab  initio. 

(2)  That  in  an  action  of  trespass,  if  the  authority 
be  pleaded,  the  subsequent  abuse  may  be  replied. 

M  This  paragraph  is  based  upon  note  Smith's  Leading  Cases. 

to    Six    Carpenters     Case     in 
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(3)  That  a  mere  nonfeasance  does  not  amount  to 
such  an  abuse  as  renders  a  man  a  trespasser  ab  initio. 

The  first  of  these  points  has  been  frequently 
confirmed.  In  Oxley  vs.  Watts,58  the  plaintiff  sued  the 
defendant  in  trespass  for  taking  a  horse;  the  defendant 
justified  taking  him  as  an  estray.  Replication,  that, 
after  the  taking  mention  in  the  declaration,  the  defend- 
ant worked  the  horse,  and  so  became  a  trespasser  ab 
initio.  One  consequence  of  this  doctrine  was,  that,  if 
a  party,  entering  lawfully  to  make  a  distress,  committed 
any  subsequent  abuse,  he  became  a  trespasser  ab  initio. 
In  Gargrave  vs.  Smoth57  and  Dye  vs.  Leatherdale,58 
this  was  expressly  decided.  As  it  was  found,  however, 
that  this  doctrine  bore  extremely  hard  on  landlords, 
stat.  11,  G  2,  c.  19,  s.  19,  provided,  "That  where  any 
distress  shall  be  made  for  any  rent  justly  due  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done 
by  the  party  distraining,  or  his  agent,  the  distress  shall 
not  be  deemed  unlawful,  nor  the  distrainer  a  trespasser 
ab  initio ;  but  the  party  grieved  may  recover  satisfac- 
tion for  the  damage  in  a  special  action  of  trespass,  or 
on  the  case,  at  the  election  of  the  plaintiff,  and  if  he 
recover,  he  shall  have  full  costs."  The  true  construc- 
tion of  the  above  words,  "trespass,  or  on  the  case/* 
is,  that  the  party  injured  must  bring  trespass  if  the 
injury  be  a  trespass,  and  case,  if  it  be  the  subject  mat- 
ter of  an  action  on  the  case.  The  nature  of  the  irregu- 
larity determines  the  form  of  action.  Hence,  case 
ought  to  be  brought  for  an  irregularity  in  omitting  to 
appraise  the  goods  before  selling  them,  and  trespass 
for  remaining  in  possession  beyond  the  five  days. 
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"IT.  R.,  12.  •  Winterbourne    vs.    Morgan,    11 

17  Salk.,  221.  East,   395. 

«  3  Wilson,  20. 
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As  to  the  right  of  a  plaintiff  to  reply  the  abuse^ 
where  it  is  such  as  renders  the  defendant,  who  has 
pleaded  the  authority  which  he  has  abused,  a  tres- 
passer db  initio;  that  is  established  by  several  cases. 
In  the  principal  case  it  seems  to  have  been  assumed; 
for  no  objection  was  taken  to  the  replication  as  being 
a  departure;  but  Lord  Coke  says,  that  the  only  point 
was,  whether  the  denying  to  pay  made  the  first  entry 
into  the  tavern  tortious.  In  Gargrave  vs.  Smith60 
trespass  for  taking  goods.  Pleas,  That  the  defendant 
distrained  them  damage-feasant.  Replication,  that  he 
afterwards  converted  them  to  his  own  use.  "On 
demurrer,  it  was  holden  to  be  no  departure,  but  to 
make  good  the  declaration;  for  he  that  abuses  a  distress 
is  a  trespasser  db  initio;  and  it  would  be  of  no  avail 
to  the  plaintiff  to  state  the  conversion  in  this  declara- 
tion for  it  is  in  no  ways  necessary  to  his  action,  and,  if 
alleged  need  not  be  answered.  It  would  be  out  of 
time  to  state  it  in  the  declaration,  but  it  must  come 
in  the  replication/' 

SECTION  33.  TRESPASS  TO  TRY  TITLE. 
The  action  of  trespass  to  try  title  is  in  action  in 
use  in  the  State  of  Texas  to  take  the  place  of  the 
action  of  ejectment.  As  this  form  of  action  is  peculiar 
to  this  one  State,  it  cannot  be  profitably  considered 
in  a  work  of  this  size.61 

•  Salk.,  221,  B.  N.  P.,  81.  «  See  the  Texas  Statutes. 
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TRESPASS  ON  PERSONAL  PROPERTY. 

SECTION  34.     WHAT  CONSTITUTES. 

The  essentials  to  a  right  of  an  action  for  a  trespass 
to  personal  property  differ  in  one  very  important 
respect,  from  those  in  the  case  of  a  right  of  action  for 
trespass  against  a  person,  or  upon  real  property.  To 
sustain  actions  of  the  two  latter  classes  no  actual 
damage  need  be  alleged  or  proved.  A  mere  touching 
of  the  person,  a  mere  stepping  upon  the  ground  of 
another,  may  furnish  the  basis  for  an  action  of  trespass, 
but  to  sustain  an  action  for  trespass  to  personal  prop- 
erty, some  actual  damage  to  the  property,  or  inter- 
ference with  its  possession,  must  be  proved.  Such 
damage  need  not  be  great;  it  has  been  held  that  the 
mere  scratching  of  the  panel  of  a  carriage  is  sufficient.1 

The  limitations  of  the  action  for  trespass  upon 
personal  property  was  originally  even  more  marked 
than  at  present,  the  action  only  lying  in  cases  of  a  total 
destruction,  or  a  carrying  away  of  the  personal  prop- 
erty.2 Destruction  of  personal  property  could  be 


1  Fouldes  vs.  Willoughby,  8  M.  & 
W.,  549. 

8  "The  Register  has  its  writ  of 
trespass  vi  et  armis  for  the 
wrongful  chasing  and  biting  of 
cattle  by  dogs,  whereby  the 
cattle  were  injured ;  also  for  the 
maiming  of  villeins,  whereby 
they  were  rendered  ineffective 
for  their  master's  service. 
Reg.  Brev.  Orig.,  94  b  De 
juinento  interfecto  et  ovibus 
fregatis.  Compare  the  vicon- 
tiel  writ,  92  a  De  omnibus 
frigatis. 

"The  writ  for  the  chasing  and 


biting  of  the  cattle  recites  that 
some  of  the  beasts  were  killed, 
and  it  is  doubtless  true  that 
where  none  of  a  man's  chattels 
were  actually  destroyed  or 
taken  away  the  injury  was 
ordinarily  deemed  too  insigni- 
ficant for  the  king's  court  to 
take  cognizance  of.  In  such 
situation  the  plaintiff  naturally 
preferred  to  apply  for  redress 
to  the  inferior  courts.  In  Y. 
B.,  12  Hen.  IV.,  8  pi.  15; 
Hankford,  J.,  in  speaking  in  an 
action  of  trespass  for  private 
nuisance,  stated  that  by  a  cus- 
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redressed  by  an  action  of  trespass  vi  et  amis,  and  its 
carrying  away  by  the  action  of  trespass  de  bonis  aspor- 
tatis.3 

The  rule  as  to  what  will  constitute  a  trespass 
against  personal  property  has  been  extended  in  modern 
times,  until  now,  any  unlawful  interference  with,  or  exer- 
cise of  authority  over,  the  goods  of  another,  without  his 
consent,  is  a  trespass;  and  this  extends  not  merely  to 
the  actual  laying  hold  of,  appropriating,  or  carrying 
away  the  goods,  but  also  to  any  act  of  control  or  claim 
of  dominion,  even  by  words,  whereby  the  use  or  pos- 
session of  the  goods  is  interfered  with  in  any  way,  if 
only  for  an  instant  of  tune.4 

SECTION  35.    CONVERSION. 

The  most  important  class  of  trespasses  to  personal 
property  are  those  known  as  conversions.  Every  act 
of  control  over  personal  property,  without  the  owner's 
authority,  and  in  violation  of  his  rights,  is  a  conver- 
sion.5 Sawing  trees  belonging  to  another  into  logs  is 
a  conversion,6  as  is  also  making  wheat  into  flour,7  or 
the  adulteration  of  liquor  by  a  carrier.8  It  is  a  conver- 

tom  then  prevailing  throughout  tention  being  indicated  to 
all  England  small  trespasses  interfer  with  the  goods  under 
were  to  be  presented  in  the  pretense  of  any  right  or  author- 
seignorial  courts,  and  that  for  ity,  amounts  to  a  contructive 
offenses  there  cognizable,  one  trespass."  Haythorn  vs.  Rush- 
was  not  to  sue  out  a  common  forth,  19  N.  J.  L.,  165,  38 
law  writ.  It  is  largely  for  this  Am.  Dec.,  540. 
reason,  no  doubt,  that  early  •  Needham  vs.  Rawbone,  6  I.  B., 
instances  are  wanting  of  the  771  note,  b  51  E.  C.  L.,  771; 
use  of  trespass  vi  et  armis  for  a  Conner  vs.  Allen,  33  Ala.,  515; 
mere  injury  to  personalty  un-  Monmouth  First  National  Bank 
connected  with  a  destruction  or  vs.  Dunbar,  19  111.  App.,  558; 
asportation. "  Street's  Found-  Scott  vs.  Perkins,  28  Me.,  22, 
ation  of  Legal  Liability  Volume  48  Am.  Dec.,  470;  Industrial, 
I,  p.  15,  note  2.  etc.,  Trust  vs.  Tod,  170  N.  Y., 

8  See    subject    of    Common    Law  233;    Arnold  vs.  Kelly,  4  W. 

Pleading,  Volume  XI,  Subject  Va.,  646. 

34.  •  Baker    vs.    Wheeler,    8    Wend. 

«  American  and  English  Ency.  of  (N.  Y.),  505,  24  Am.  Dec.,  66. 

Law,    Vol.    XXVIII,    p.    587.  7  Mayer  vs.  Springer,  192  111.,  270. 

"A  claim  of  dominion,  an  in-  8  Dench  vs.  Walker,  14  Mass.,  500. 
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sion  to  collect  a  bill  or  note  belonging  to  another  without 
the  authority  of  the  owner,9  or  to  sue  a  note  to  judg- 
ment, without  such  consent.10  The  cancellation  of  a 
certificate  of  membership  in  a  Board  of  Trade,11  or  the 
wrongful  cancellation  of  stock,12  amounts  to  a  con- 
version. 

Not  every  tortious  act,  however,  which  effects 
personal  property  is  a  conversion.  Damaging  personal 
property,  or  even  interference  with  the  owner's  use  of 
the  property,  without  depriving  him  of  its  possession 
does  not  amount  to  a  conversion.13  Wrongful  use  of  the 
chattel  of  another  is  not  a  conversion  where  there  is 
no  denial  of  the  owner's  title.14  Assertion  of  ownership 
unaccompanied  by  any  act  of  ownership  will  not 
amount  to  a  conversion.15  To  constitute  conversion, 
there  must  be  either  an  actual  conversion  of  the  prop- 
erty to  the  use  of  the  defendant,  or  a  constructive 
conversion  by  failure  to  deliver  up  the  property  on  de- 
mand.18 As  a  general  rule,  the  question  of  intention 
is  immaterial  in  determining  whether  or  not  there  has 
been  a  conversion.17 

SECTION  36.    DAMAGE  TO  PERSONAL  PROPERTY. 

The  other  form  of  trespass  against  personalty 
consists  in  its  destruction  or  damage.  As  has  already 
been  stated,  there  must  be  some  actual  damage  to  sus- 
tain an  action  of  this  character.  Thus  in  Marentille 


9  State  vs.  Omaha  National  Bank, 

59  Neb.,  483. 

10  Ruskin  vs.  Thorpe,  88  Ga.,  779. 

11  Olds  vs.  Chicago  Open  Board  of 

Trade,  33  111.,  App.,  445. 
11  Carpenter    vs.     American    Bid., 

etc.,  Asso.,  54  Minn.,  403,  40 

Am.  St.  Rep.,  345. 
18  Boobier  vs.  Boobier,  39  Me.,  406. 
4  Spooner     vs.     Manchester,     133 

Mass.,  270,  43  Am.  Rep.,  514; 

Drake  vs.  Shorter,  4  Esp.,  165. 
M  Burnside  vs.  Twitchell,  32  N.  H.f 


390.  In  Lowry  vs.  Walker,  4 
Vt.,  76,  it  was  held  that  the 
fact  that  a  person  not  in 
possession  of  a  chattel  attacked 
by  the  sheriff  forbade  the 
sheriff  to  sell  the  property  did 
not  constitute  conversion. 

19  Byrne   vs.    Stout,    15    111.,    180. 

17  Kenney  vs.  Ranney,  96  Mich., 
617;  Cheshire  R.  Co.  vs. 
Foster,  51  N.  H.,  490;  Rake- 
straw  vs.  Floyd,  54  S.  Car.,  288. 
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vs.  Oliver,18  which  was  an  action  against  the  defendant 
for  striking  the  plaintiff's  horse,  the  Court  said:  "I 
think  it  was  incumbent  on  the  plaintiff  below  to  state 
an  injury  done  to  the  horse,  whereby  the  plaintiff 
suffered  damage;  that  he  was,  in  consequence  of  the 
blow,  bruised  or  wounded  and  unable  to  perform  serv- 
ice; or  that  the  plaintiff  had  been  put  to  expense  in 
curing  him,  or  the  like.  All  the  precedents  of  declara- 
tions for  injuries  done  to  domestic  animals,  as  far  as 
my  recollection  goes,  are  in  that  way." 

SECTION  37.  DEFENSES  TO  ACTIONS  FOR  TRESPASS  TO 
PERSONAL  PROPERTY. 

Alleged  trespasses  to  personal  property  may  be 
justified  for  reasons  similar  to  those  which  justify  acts, 
which  would  otherwise  be  trespasses  against  the  per- 
son. Self  defense  is  always  a  good  defense  to  an  action 
for  damage  to  personal  property.  Thus,  if  a  person 
is  attacked  by  a  dog,  he  may  kill  the  dog  to  protect 
himself; 19  a  dog  which  is  reasonably  suspected  of  being 
mad  may  be  lawfully  killed  even  before  it  has  attacked 
anyone.20  A  dog  may  also  be  killed  when  it  is  destroy- 
ing poultry; 21  but  damages  to  crops  by  cattle  or  poultry 
is  not  a  sufficient  excuse  for  killing  such  animals.22 

Property  may  be  destroyed  to  check  the  spread  of 
a  fire  or  for  other  public  purpose;  goods  may  be 
thrown  overboard  to  lighten  the  ship  in  case  of  a  tem- 
pest,23 and  proper  legal  process  is  always  a  justification 
for  the  taking  or  destruction  of  personal  property.24 

18  2  N.  J.  L.,  358.  of  the  maritime  law  known  as 

19  Reynolds    vs.    Phillips,    13    111.  "general  average"  the  owners 

App.,  557;   Keck  vs.  Halstead,  of   goods   on   the   ship   which 

3  Lutw,  481.  have    been    saved    must    pay 

*°  Wolf  vs.  Chalker,  31  Conn.,  121.  their    proportional    share    to- 

21  Leonard    vs.    Wilkins,    9    Johns  wards  the  value  of  the  goods 

(N  Y.),  233.  thrown  overboard. 
»  Clark  vs.  Keliher,  107  Mass.,  406.            *  Fitzgerald    vs.    Elliott,    162    Pa. 

»  Manse's  Case,  12  Cake,  63.     In  St.,  118,  42  Am.  St.  Rep.,  812; 

such  a  case  under  the  principle  Wall  vs.  Farnham,  46  Me.,  525 
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SECTION  38.    WHO  MAY  BRING  AN  ACTION  FOR  TRES- 
PASS TO  PERSONALTY. 

In  order  to  maintain  an  action  for  trespass  to 
personal  property  the  plaintiff  must  either  have  the 
actual  possession  of  the  property  or  constructive  pos- 
session, with  right  to  immediate  possession.25  Bare 
possession  is  sufficient  to  sustain  an  action  against 
anyone  but  the  rightful  owner;26  while,  on  the  other 
hand,  the  right  of  the  general  owner  to  bring  such  action 
is  barred  by  outstanding  possession  in  another.27 

85  Dunlap  vs.  Steele,  80  Ala.,  424;  38  Am.  Dec.,  540. 

Coe    vs.     English,     6     Houst  20  Laing  vs.  Nelson,  41  Minn.,  521; 

(Del.),  456;    Howe  vs.  Farrar,  Entriken   vs.    Brown,    32    Pa. 

44    Me.,    233;     Haythorn    vs.  St.,  364. 

Rushforth    19  N.  J.  L.,  160,  M  Bourne  vs.  Herri tt,  22  Vt.,  429. 


CHAPTER  VII. 
TRESPASS  ON  THE  CASE. 

SECTION  39.  CLASSIFICATION  OF  WRONGS  REDRESSED 
BY  TRESPASS  ON  THE  CASE. 

The  scope  of  the  action  of  trespass  on  the  case  is 
ven-  broad,  embracing  not  only  actions  for  indirect 
trespass  and  consequential  injuries,  but  also  actions 
where  the  right  of  action  is  based  upon  the  negli- 
gence,1 deceit  or  malice  of  the  defendant.  The  re- 
maining six  chapters  of  this  subject  will  be  taken  up 
with  the  treatment  of  the  various  wrongs  redressed 
under  this  form  of  action.  Chapter  VIII  has  as  its 
subject  the  various  forms  of  injuries  caused  through 
intermediate  agencies.  Chapter  IX  will  take  up  in- 
juries to  real  property-waste  and  nuisance.  Chapter 
X,  actions  for  deceit;  Chapter  XI,  wrongs  where  malice 
is  an  element,  and  Chapter  XII,  slander  and  libel 
and  Chapter  XIII,  injuries  caused  by  negligence. 

Actions  for  infringements  of  Patents  and  Copy- 
rights, which  are  a  species  of  trespass  on  the  case, 
will  be  discussed  under  these  titles  in  the  next  volume 
of  this  series.2 

1  Malice    may  be  an  element  in  f  Patents,  Volume  V,  Subject  15 

either  trespass  or  trespass  on  Copyrights,  Volume  V,  Subject 

the  case  actions,  but  to  prevent  16. 

repetition  is  treated  in  its  en- 
tirety under  the  present  head- 
ing. 
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CHAPTER  VIII. 
INDIRECT  TRESPASS. 

SECTION  40.    FORMS  OF  INDIRECT  TRESPASS. 

Not  only  is  a  person  liable  for  those  injuries 
which  he  personally  commits,  but,  under  certain  con- 
ditions, he  may  also  be  liable  for  injuries  inflicted  by 
agencies  or  instrumentalities  under  his  control.  The 
three  important  classes  of  such  agencies  or  instrumen- 
talities are  (1)  human  agents;  (2)  fl.nimfl.ls;  (3)  inani- 
mate dangerous  agents,  such  as  fire,  explosives,  and 
artificial  accumulations  of  water.1  The  first  of  these 
has  been  already  considered  under  the  subject  of 
Agency; 2  the  two  latter  will  be  taken  up  hi  the  present 
chapter. 

SECTION  41.    HISTORY  OF  THE  DOCTRINE  OF  LIABILITY 
FOR  INJURIES   BY  ANIMALS   OR  INANIMATE 

OBJECTS. 

There  are  few  more  striking  curiosities  hi  early 
English  law  (and  in  this  respect  we  find  nearly  all 
primitive  legal  systems  closely  resembling  each  other) 
than  the  view  taken  as  to  the  liability  for  injuries 
caused  by  animals  or  inanimate  things  belonging  to 
some  individual.  In  early  times  the  principle  is  that 
the  responsibility  falls  upon  the  particular  object  that 
causes  the  injury.  If  the  property,  either  animate  or 
inanimate,  of  a  man,  causes  injury  to  another,  such 
property  itself,  and  not  the  owner  thereof  is  liable  for 
the  injury.  Damages  cannot  be  recovered  from  the 
owner,  but  the  thing  causing  the  injury  must  be  sur- 

1  See  Street's  Foundations  of  Legal  *  Volume  III,  Subject  7. 

Liability,  Vol.  1,  p.  49. 
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rendered.  To  such  property  the  name  "deodands" 
was  given.3  The  final  disposition  of  deodands  differed 
in  different  epochs  of  legal  history;  at  one  period  they 
were  given  to  the  kinsman  of  the  party  who  has  been 
killed,  by  way  of  compensation,  or  wer,  at  another  they 
were  generally  devoted  to  pious  uses  for  the  benefit  of 
the  soul  of  the  deceased;  at  a  later  period  they  became 
the  property  of  the  crown.4  Deodands,  while  never 
recognized  in  this  country,  were  only  abolished  in 
England  by  statute  of  9  &  10  Victoria.  As  late  as 
1842  a  railway  engine  which  had  run  over  a  man  was 
declared  forfeited  as  a  deodand. 

At  the  present  time  it  is  a  well  settled  doctrine 
that  a  man  may  be  liable  for  damages  resulting  from 
personal  property  owned  by  him  or  under  his  control. 

SECTION  42.     INJURIES  BY  WILD  ANIMALS. 

While  it  is  not  illegal  to  keep  wild  animals,  never- 
theless, on  account  of  the  danger  inherent  in  such 
animals,  the  owner  is  obliged  to  use  the  greatest  care 
in  their  custody,  and  is  liable  for  any  injury  which 
they  may  cause.5  It  is  not  necessary  that  the  owner 
should  have  had  particular  notice  of  the  dangerous 
character  of  such  animals,  such  notice  being  conclu- 
sively presumed  from  the  general  character  of  the 
species  to  which  the  animal  belongs.6  Thus,  in  an 
action  to  recover  damages  for  personal  injuries,  sus- 
tained by  plaintiff  from  an  elephant  which  was  exhi- 
bited by  defendants,  the  jury  found  that  the  defendants 

1  For  a  full  discussion  of  the  Sub-  '  Decker  vs.  Gannon,  44  Me.,  322; 

ject  of  deodands,  see  Holmes'  69  Am.  Dec.,  99;    Muller  vs. 

The  Common  Law,  p.  7,  et  seq.  McKesson,    73    N.    Y.,     195; 

•  2  Pollock  and  Maitland's  History  29  Am.  Rep.,  123. 

of  the  English  Law  (2nd  ed.),  *  Keeman  vs.  Gutta  Pereha,  etc., 

473,   1   Blackstone's  Commen-  Mfg.  Co.,  46  Hun.  (N.  Y.),  544; 

taries  300;  Street's  Foundations  Mass.   vs.    Partridge,    9    HI., 

of  Legal  Liability,  Volume  I,  p.  App.  490. 
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did  not  know  the  elephant  to  be  dangerous.  It 
was  held,  however,  that  defendants  were  liable,  as  the 
animal  belonged  to  a  class  which,  according  to  the 
experience  of  mankind,  is  dangerous  to  man,  and  there- 
fore the  owner  kept  such  an  animal  at  his  own  risk, 
and  his  liability  for  damage  done  by  it,  was  not  affected 
by  his  ignorance  of  its  dangerous  character.7 

SECTION  43.    INJURIES  BY  DOMESTIC  ANIMALS. 

In  the  case  of  domestic  animals  the  rule  is  mate- 
rially different;  domestic  animals  are  not  ordinarily 
dangerous,  and  knowledge  of  the  dangerous  propensi- 
ties of  such  animals  has  to  be  brought  home  to  the 
owner,  before  he  can  be  held  liable  for  injury  which 
the  animal  may  cause.8  In  Klenberg  vs.  Russell,9 
this  question  is  fully  discussed  in  the  following  language : 
''It  is  the  duty  of  the  owner  of  domestic  animals  to 
fence  them  in,  where  they  are  such  as  can  be  fenced 
against,  and  not  the  duty  of  his  neighbors  to  fence 
them  out;  but  it  does  not  necessarily  follow  that  the 
owner  of  domestic  animals  suffered  to  run  at  large  or 
to  trespass  upon  the  lands  of  others  are  thereby  ren- 
dered responsible  for  all  injurious  acts  committed  by 
such  animals  while  away  from  the  premises  of  the 
owner.  In  Fletcher  vs.  Rylands,  an  English  case, 
found  in  Thompson  on  the  Law  of  negligence,  beginning 
on  page  2  (but  see  page  26),  it  is  said:  The  law,  as 
to  them  (speaking  of  cattle),  seems  to  be  perfectly 
settled  from  early  times.  The  owner  must  keep  them 
in  at  his  peril  or  he  will  be  answerable  for  the  natural 
consequences  of  their  escape,  that  is,  with  regard  to 

7  Filfurn  vs.  People's  Palace,  etc.,  Mareau   vs.   Vanatta,   88   111., 

Co.,  25  A.  B.  D.,  258.  132;     Murray   vs.    Young,    12 

8  Reed  vs.  Southern  Express  Co.,  Bush.  (Ky.),  357. 

95  Ga.,   108;    22  S.  E.,   183;  •  125  Ind.  531;  25  N.  E.,  596. 
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man  vs.  Redfield  on  the  Law  of  Negligence  (section 
629),  it  is  said:  'But  the  owners  of  creatures  which 
as  a  species,  are  harmless  and  domesticated,  and  are 
kept  for  convenience  or  use,  such  as  dogs,  cattle,  horses, 
and  even  bees,  are  not  liable  for  injuries  willfully  com- 
mitted by  them,  unless  he  is  proved  to  have  had  notice 
of  the  inclination  of  the  particular  animals  complained 
of  to  commit  such  injuries.  If,  having  had  such  notice, 
he  neglects  to  keep  them  confined  where  no  one  can 
suffer  from  them  while  using  ordinary  care,  he  is  liable 
for  all  injuries  committed  by  them.  And  the  owner, 
even  of  a  wild  beast,  is  not  liable  for  injuries  caused 
by  it  in  a  manner  which  no  acquaintance  with  its 
nature  would  have  led  him  to  expect,  except  upon 
similar  evidence  of  notice.'  As  the  complaint  fails  to 
allege  that  the  cow  had  an  evil  disposition,  such  as 
would  lead  her  to  attack  human  beings,  necessarily 
there  is  no  charge  that  the  appellant  had  notice  of  any 
such  evil  disposition ;  and  as  the  willful  conduct  of  the 
animal  in  attacking  the  appellee  was  not  such  as  the 
appellant  had  a  right  to  expect  or  might  anticipate,  he 
is  not  responsible  for  the  injury  caused  by  such  unex- 
pected and  willful  conduct." 

There  is  no  general  propensity  on  the  part  of 
horses  to  bite  persons  who  come  near  them,  and,  if 
done  at  all,  it  is  done  by  one  that  is  exceptionally 
vicious.  No  such  disposition  having  been  discovered 
in  a  horse,  the  owner  is  under  no  obligation  to  anticipate 
that  it  will  suddenly  bite  a  passer-by,  and  is  not  bound 
to  guard  against  such  an  occurrence;  and  if  the  horse 
bites  somebody,  and  is  not  wrongfully  in  the  place 
where  this  happens,  the  owner  will  not  be  held  liable 
for  the  injury.10  Servants  put  in  charge  of  a  bull  to 

w  Reed  vs.  Southern  Express  Co.,  Am.  St.  Rep.,  62. 

95  Ga.,   108;    22  S.  E.,   133; 
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drive  him  to  a  certain  place,  who,  on  the  way,  learn 
that  he  is  vicious,  render  the  owner  liable  to  one  there- 
after injured  by  him  on  the  trip,  by  continuing  to  drive 
him  without  taking  precautions  against  accidents.11 
The  owner  of  bees  is  not  liable  for  any  accidental  injury 
they  may  do.12 

Under  the  common  law,  the  rule  as  to  the  liability 
for  damages  by  dogs  was  the  same  as  that  for  injury 
by  any  other  domestic  animal.13  But  this  rule  has 
been  changed  by  statute  in  many  jurisdictions,  and  the 
owners  of  dogs  declared  liable  for  damage  done  by  these 
animals  regardless  of  the  knowledge  by  the  owners 
of  the  vicious  character  of  the  dog.14 

These  statutes  have  been  upheld  by  the  courts, 
it  being  held  that  dogs  are  properly  subjected  to  special 
and  peculiar  regulations,  for  the  purpose  of  repressing 
the  mischief  likely  to  be  done  by  them  to  more  valuable 
property  and  to  persons.15  In  Briscoe  vs.  Alfrey,16 
the  Court  said :  "The  status  of  the  dog  before  the  law 
is  sui  generis. 

"The  vicious  dog,  in  general,  and  the  odious  sheep- 
killer  in  particular,  are  under  the  laws'  special  con- 
demnation. Without  entering  upon  a  discussion  of 
the  reasons  therefor,  it  suffices  to  say  that  no  legislation 
or  decision  with  reference  to  injuries  by  dogs  do  we 
regard  as  analogous  to  that  of  the  other  purely  domestic 
animals  of  the  kind  enumerated  in  our  statute."17 


11  Clowdis  vs.  Fresno  Flume,  etc., 

Co.,  118  Col.,  315;    So.  Pac., 
373 

12  Earl   vs.    Van   Alstine,   8   Barb. 

(N.  Y.),  630. 

13  Mareau  vs.  Vanatta,  88  111.,  132; 

Goode  vs.  Martin,  57  Md.,  606; 
Cuney  vs.  Campbell,  76  Minn., 
59;  78  N.  W.,  878;  Kittredge 
vs.  Elliott,  16  N.  H.,  77;  Am. 
St.,  717. 
"  Woolf  vs.  Chalker,  31  Conn.,  121; 


81  Am.  Dec.,  175;  Presey  vs. 
Wirth,  3  Allen  (Mass.),  191; 
Newton  vs.  Gordon,  72  Mich., 
642;  40  N.  W.,  921. 
"  Van  Horn  vs.  People,  46  Mich., 
183;  9N.  W.,  246;  41  Am. 
Rep.,  159. 

16  61  Ark.,  196,  199;   32  S.  W.,  505. 

17  The  statutes  of  the  several  States 

should  be  consulted  as  to  the 
liability  of  owners  or  keepers  of 
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SECTION  44.     INJURIES  BY  INANIMATE  .OBJECTS. 

A  person  may  become  liable  in  trespass  for  injuries 
caused  by  inanimate  objects  or  elements,  owned  or 
controlled  by  him.  The  classes  of  cases  falling  under 
this  species  of  trespass  are  very  diverse  in  their  nature, 
the  more  important  classes  will  be  briefly  considered. 

The  first  inanimate  agent  damage  by  which,  a  man 
was  held  responsible  for,  was  fire.  At  common  law 
a  man  was  responsible  for  all  losses  occasioned  even  by 
accidental  fires  under  his  control,  but  liability  in  such 
cases  was  abolished  by  statute.18  At  the  present 
time,  damages  for  injury  by  fire,  can  only  be  recovered 
on  the  proof  of  negligence.  Actions  of  this  character 
are  most  frequently  brought  against  railway  companies 
for  damages  for  fires  caused  by  sparks  from  engines. 
To  recover  in  such  cases,  negligence  on  the  part  of  the 
company  must  be  proved;  mere  proof  that  the  fire 
was  caused  by  sparks  from  the  engine  is  not  suffi- 
cient.19 

Explosives  are  naturally  dangerous,  and  the 
person  owning  them,  must  take  proper  precautions  to 
prevent  any  damage  therefrom.  Where  such  explo- 
sives are  kept  in  such  a  manner  as  to  constitute  a  nui- 
sance, the  owner  is  absolutely  liable  for  all  damage 
they  may  occasion.20  Carelessness  in  the  keeping  of 
firearms  will  also  render  the  owner  liable,  even  although 
he  had  no  direct  part  in  the  acts  which  occasioned  the 
damage.21 

A  person  owning  or  handling  poisonous  drugs  is 
liable  for  injuries  which  they  occasion  through  his  care- 
lessness. Thus  a  person  who  labels  belladona,  "ex- 

18  Statute    6    Anne,    C.    E.     This  w  Luman  vs.  Bastor,  etc.,  R.  Co., 
statute  has  either  been  reenacted  4  Cush.  (Mass.),  288. 

in  the  several  American  States  *  Hazard   Powder  Co.   vs.   Volger 
or  is  declared  to  be  effective  (C.  C.  A.),  58,  Fed.  Rep.,  152. 

as  a  part  of  our  common  law.  M  Dixon  vs.  Bell,  5  M.  &  S.,  198. 
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tract  of  dandelion"  is  liable  to  any  person  injured 
thereby.22 

Dangerous  accumulations  of  water  on  a  person's 
property  may  also  render  the  owner  of  the  property 
liable  in  tort.23  Negligence,  however,  is  a  necessary 
element  in  such  liability,  if  the  loss  is  occasioned  by 
what  is  known  as  an  act  of  God,  vis  major  or  the 
plaintiff's  own  fault  there  can  be  no  recovery.24 

Inanimate  agents  not  dangerous  per  se,  may  cause 
damage,  through  the  negligence  of  their  owner.  Thus, 
in  the  case  of  Illidge  vs.  Goodwin,25  the  defendant's 
cart  and  horse  were  left  standing  in  the  street  without 
anyone  to  attend  them;  a  passer-by  tapped  the  horse 
with  a  whip,  whereupon  it  backed  the  cart  against  the 
plaintiff's  window  and  did  damage.  The  owner  of  the 
cart  and  horse  was  held  responsible,  the  court  saying: 
"If  a  man  chooses  to  leave  a  cart  standing  in  the 
street,  he  must  take  the  risk  of  any  mischief  that  may 
be  done." 

22  Thomas  vs.  Winchester,  6  N.  Y.,  L.  R.,  10;  Ex.  255. 

409.  M  5  C.  &  P.  190;   24  E.  C.  L.,  272; 

83  Rylands  vs.  Fletcher,  3  H.  &  C. ,  see  statement  of  this  case  in 

774;    Gorham  vs.   Grass,    125  Street's  Foundations  of  Legal 

Mass.  Liability,  Volume  I,  p.  66. 

84  Nichols  vs.  Marsland,  2  Ex.  D.,  1; 


CHAPTER  IX. 
WASTE  AND  NUISANCE. 

SECTION  45.    TRESPASS,  WASTE  AND  NUISANCE. 

Trespass,1  waste  and  nuisance,  are  alike  injuries 
to  real  property.  There  are,  however,  sharply  defined 
distinctions  between  the  three  forms  of  wrongs.  Where 
a  person,  not  in  possession  of  property,  damages  such 
property,  the  wrong  is  a  " trespass;"  if  the  wrongdoer 
is  in  possession  of  the  property,  the  damage  becomes 
" waste;"  if  the  action  which  causes  the  injury  takes 
place  off  of  the  property  injured,  it  is  a  "nuisance." 

SECTION  46.    REMEDIES  FOR  WASTE. 

In  the  early  period  of  the  common  law,  the  remedy 
for  waste  was  by  a  writ  of  waste.  This  was  a  real  action 
and,  the  plaintiff,  if  successful,  recovered  the  premises 
wasted  and  treble  damages  for  the  injury.2  The  writ 
of  waste  is  now  obsolete  in  England  and  in  nearly  all 
of  the  States  of  this  country.  The  present  remedy 
for  damages  caused  by  waste  is  by  an  action  of  trespass 
on  the  case.3  The  party  injured  may  also,  under 
proper  circumstances,  secure  an  injunction  against  the 
party  committing  the  waste.4 

SECTION  47.    DEFINITION  OF  WASTE. 

Waste  is  any  permanent  or  lasting  injury  done  or 
permitted  to  be  done,  by  the  holder  of  the  particular 

1  The  word  "trespass"  here  being  still  be  found  to  be  based  upon 

used  in  its  restricted  meaning.  those  under  the  old  form  of 

*  Coke  on  Littleton,  530.  action. 

8  Although  this  form  of  action  has  4  See  Injunctions  under  Equity 

been  abolished,  in  Code  States,  Jurisprudence,  Vol.  VII,  Sub- 

the  elements  of  liability  will  ject  20. 
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estate,5  to  the  inheritance,  or  to  the  prejudice  of  any 
one  who  has  an  interest  in  the  inheritance.6  Waste  is 
divided  into  legal  waste,  and  equitable  waste,7  and  also 
into  voluntary  waste  and  permissive  waste.  The  dis- 
tinction between  voluntary  and  permissive  waste  has 
been  thus  defined:  "Voluntary  waste,  sometimes 
called  commissive  or  active  waste,  consists  in  the 
commission  of  some  positive  act  which  causes  injury 
to  the  inheritance,  as  pulling  down  or  otherwise  de- 
stroying a  house,  cutting  down  timber,  or  the  like. 
Generally,  it  consists  of  some  destructive  act  of  the 
tenant  himself,  but  destructive  acts  of  a  stranger  for 
which  the  tenant  is  liable,  have  been  classified  under 
the  head  of  positive  waste.  Permissive  waste  consists 
in  the  mere  neglect  or  omission  of  some  duty,  thereby 
causing  an  injury  to  the  inheritance,  as  suffering  the 
premises  to  go  to  decay  for  want  of  necessary  repair, 
or,  possibly,  by  allowing  parts  of  the  premises  to  be 
submerged  by  water  to  their  injury.  The  term  seems 
to  include,  also,  not  only  all  destruction  arising  from 
neglect  of  the  necessary  reparations,  but  also  such  as 
proceeds  from  all  casualties  not  occasioned  immediately 
by  an  act  of  God."  8 

SECTION  48.    WHAT  CONSTITUTES  WASTE. 
To  constitute  waste,  the  act  must  be  wrongful,9 
and  there  must  be  an  appreciable 10  injury  to  the 
inheritance  in  some  form.11     In  an  action  by  the  owner 

6  For  explanations  of  the  different  subject    of    Equity    Jurispru- 

kinds    of    estates,    see    Real  dence,  Vol.  VII,  Sub.  20. 

Property,  Vol.  VI,  Sub.  17.  8  American  and  English  Ency.  of 

•  American  and  English  Ency.  of  Law,  Vol.  XXX,  p.  236-7. 

Law,     Vol.     XXX,     p.     236.  9  McDaniel  vs.  Gallon,  75  Ala.,  329. 

Alexander  vs.   Fisher,  7  Ala.,  10  Sheppard  vs.  Sheppard,  2  Hayn. 

514;  Price  vs.  Ward,  25  Nev.,  (3  N.  C.),  p.  382;  Holderness 

203;  Clemence  vs.  Steere,  1  R.  vs.  Lang,  11  Ont.,  1. 

I.,    272;    53    Am.    Dec.,    621;  u  Pynchon    vs.    Stearns,    11    Met. 

Cooley  vs.  Stringham,  4  Utah,  (Mass.),  304;  45  Am.  Dec.,  207; 

107.  Bandlow  vs.  Thieme,  53  Wis., 

7  For    distinction    between    legal  60. 

waste  and  equitable  waste,  see 
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of  the  fee,  against  the  owner  of  the  life  estate  to  enjoin 
the  commission  of  waste  by  cutting  timber,  the  court 
instructed  the  jury  as  follows:  Waste  is  whatever 
does  a  lasting  damage  to  the  inheritance,  and  tends 
to  the  permanent  loss  of  the  owner  in  fee,  or  to  destroy 
or  lessen  the  value  of  the  inheritance.  So  what  might 
be  for  the  good  and  convenience  of  the  tenant  for  life 
by  clearing  parts  of  the  land,  might,  at  the  same  time, 
be  to  the  permanent  loss  of  the  owner  in  fee  simple, 
and  consequently  waste.  If  the  jury  believe  that  the 
contemplated  cutting,  if  done,  would  lessen  the  value 
of  the  fee  after  the  death  of  the  life  tenant,  they  should 
find  for  the  plaintiff;  if  not,  then  for  the  defendant. 
It  was  held  that  the  instruction  was  a  correct  enuncia- 
tion of  the  law  on  the  subject  of  waste,  as  recognized 
in  the  United  States.12 

In  order  that  a  mortgagee  may  maintain  an  action 
against  a  mortgagor  in  possession  for  acts  of  waste 
committed  by  him,  it  must  be  made  to  appear  that  the 
act  complained  of  has  so  affected  the  value  of  the 
property  that  the  plaintiff  has  suffered  a  damage  in 
reference  to  the  security.13 

Where  a  co-tenant  by  cutting  down  and  clearing 
woodland,  beyond  his  interest  has  greatly  injured  the 
interest  of  his  co-tenant,  he  would  be  liable  for  waste. 
And  so  if  the  tenant  for  life  cuts  down  more  woodland 
than  is  necessary  for  the  enjoyment  of  his  estate,  and 
has  injured  the  remainder,  he  would  be  guilty  of  waste 
and  liable  to  account.  It  is  the  ultimate  injury  done 
to  the  rights  of  the  plaintiffs,  as  co-tenants  or  in 
remainder,  which  gives  them  the  right  to  complain. 
For,  if  the  clearing  of  the  land  had  improved  its  value 
to  the  co-tenant  or  remainder-man,  it  could  not  be 

a  Dawsonvs.  Coffman,28Ind.,220.  Civ.    App.,    1899),    50    S.    W. 

tt  Smither  vs.  Trio  County   (Tex.  Rep.,  958. 
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pretended  that  still  the  co-tenant,  or  tenant  for  life, 
would  be  liable  for  waste.14 

In  England,  cutting  down  trees  always  constitutes 
waste,  but  in  this  country  it  may  improve  the  value 
of  the  property.  On  this  point  the  court  said,  in  King 
vs.  Miller:15  "While,  in  its  essential  elements,  waste 
is  the  same  in  this  country  and  in  England,  being  a 
spoil  or  destruction  in  houses,  trees,  and  the  like,  to 
the  permanent  injury  of  the  inheritance,  yet,  in  respect 
to  acts  which  constitute  waste,  the  rule  that  governs 
in  a  new  and  opening  land,  covered  largely  with 
primeval  growth,  must  be  very  different.  Where  the 
proportions  of  arable  and  woodland  are  adjusted  to 
give  the  greatest  value  to  the  farm  in  its  present  con- 
dition, a  conversion  of  one  kind  into  another  may  be 
in  itself  a  waste  committed,  while  here  the  clearing  of 
the  forest  growths,  and  fitting  the  virgin  soil  which  it 
covers  for  cultivation,  is  ordinarily  an  improvement 
most  valuable  to  the  property,  and  is  not,  nor  can  it 
be,  injurious  to  the  succeeding  estate  in  fee." 

The  right  to  take  of  wood  for  estories  or  firewood 
is  recognized  even  in  England.18 

Opened  mines  may  be  worked  by  the  tenant,17 
but  it  is  waste  to  open  new  mines  18  or  quarries.19 

The  destruction  of  buildings  is  waste,20  though 
the  tenant  intends  to  replace  such  buildings  with  others 
as  good  or  even  better.  The  reason  for  this  rule  is 
stated  in  Smyth  vs.  Carter,21  as  follows :  '  'I  entertain 

14  Johnson  vs.  Johnson,  2  Hill,  Eq.  Kansas  City,  etc.,  R.  Co.,  117 

(S.  C.),  277;  29  Am.  Dec.,  72.  Mo.,    414;    United    States    vs. 

u  99  N.  C.,  583.  Gear,  3  Howard,  120. 

19  3  Coke  vs.  Littleton,  239;  Lee  vs.  "  Cosgruff  vs.  De\vey,  164  N.  Y., 

Akton,  1  Ves.  Jr.,  78.  1;  79  Am.  St.  Rep.,  620;  21 

17  Coke  vs.   Littleton,   54b;  Moore  N.  Y.  App.  Dec.,  129. 

vs.  Rollins,  45  Me.,  493;  Reed  *»  United   States  vs.   Bostwick,  94 

vs.  Reed,  16  N.  J.  Eq.,  248;  U.  S.,  53;  McCollough  Irvine, 

Neel  vs.  Neel,  19  Pa.,  324.  13  Pa.  St.,  438. 

tt  Harlow  vs.  Lake  Superior  Iron  n  18  Bean.,  78. 
Co.,  36  Mich.,  105;  Childs  vs. 
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no  doubt  that  this  court  will  restrain  a  tenant  from 
pulling  down  a  house  and  building  another  which  the 
landlord  dislikes.  It  is  not  sufficient  to  show  that  the 
house  proposed  to  be  built  is  a  better  one;  and  the  fact 
of  the  defendant's  showing  that  the  landlord  does  not 
know  his  own  interest,  will  not  affect  the  judgment  of 
the  court  in  any  respect  whatever.  The  landlord  has 
a  right  to  exercise  his  own  judgment  and  caprice, 
whether  there  shall  be  any  change;  and  if  he  objects, 
the  court  will  not  allow  a  tenant  to  pull  down  one  house 
and  build  another  in  its  place." 

The  repair  of  one  portion  of  a  building  does  not 
justify  the  removal  or  destruction  of  another  part,22 
and  a  material  alteration  of  a  building  will  constitute 
waste.23  Formerly,  the  erection  of  new  buildings  was 
waste,24  but  the  law  on  this  point  is  different  at  the 
present  time.25  In  recent  cases  it  has  been  held  that 
it  was  not  waste  for  the  tenant  for  years  of  a  house  and 
lot  in  the  city  of  New  York  to  erect  a  livery  stable 
upon  the  land,28  and  that  where  a  tenant  for  life  erected 
a  new  smokehouse  in  place  of  one  gone  to  decay,  from 
materials  obtained  on  the  homestead,  it  was  not 
waste.27 

SECTION  49.    WHO  MAY  COMMIT  WASTE. 

Waste  can  only  be  committed  by  a  person  right- 
fully in  possession  of  the  property.  Under  the  early 
common  law  only  tenants  of  legal  estates  as  distinguished 
from  tenants  of  conventional  estates,  were  liable  for 
waste.28  But  the  common  law  was  changed  by  the 

11  Bass  vs.  Metropolitan  West  Side  **  Pynchon    vs.    Stearns,    11    Met. 

Elevated  R.  Co.,  82  Fed.  Rep.,  (Mass.),  304;  45  Am.  Dec.,  207. 

857;  53  U.  S.  App.,  543.  K  Winship  vs.  Pitts,  3  Paige  (N. 

*  Bonnett  vs.  Saddler,  14  Ves.  Jr.,  Y.)f  259. 

526;    Smyth    vs.     Carter,     18  "  Sarles  vs.  Sarles,  3  Sandf.,  Ch. 

Beav.,  78.  (N.  Y.),  607. 

•*  Ward's  Case,  4  Leon,  241.  *  4  Coke's  Inst.,  299;  London  vs. 
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statute  of  Marlbridge  (52  Hen.  Ill,  c.  23),  which  pro- 
vides that  "fermers,  during  their  terms,  shall  not 
make  waste,  sale,  nor  exile  of  house,  woods,  and  men, 
nor  of  anything  belonging  to  the  tenements  that  they 
have  to  a  ferm,  without  special  license  had  by  writing 
of  covenant,  making  mention  that  they  may  do  it; 
which  thing,  if  they  do,  and  thereof  be  convict,  they 
shall  yield  full  damage  and  shall  be  punished  by  amer- 
ciament  grievously."  And  by  the  statute  of  Glouces- 
ter (6  Edw.  I,  c.  5),  it  was  enacted  that  "a  man  from 
henceforth  shall  have  a  writ  of  waste  in  the  chancery 
against  him  that  holdeth  by  law  of  England,  or  other- 
wise for  term  of  life  or  term  of  years,  or  a  woman  in 
dower.  And  he  which  shall  be  attainted  of  waste,  shall 
lose  the  thing  that  he  has  wasted,  and  moreover,  shall 
recompense  thrice  so  much  as  the  waste  shall  be  taxed 
at."  In  the  United  States  these  statutes  are  either 
considered  a  part  of  the  common  law,  so  far  as  applica- 
ble to  the  different  conditions,29  or  they  have  been 
expressly  enacted  in  a  modified  form.30, 31 

Waste  can  never  be  committed  by  mere  trespass- 
ers. In  Lander  vs.  Hall,32  the  Court  held  that  at  com- 
mon law  the  relation  of  tendency  was  what  distin- 
guished waste  from  trespass  to  the  realty;  and  that  the 
statute  of  Wisconsin,  which  gives  to  the  holder  of  a 
certificate  of  the  sale  of  lands  for  taxes  a  right  to  re- 
cover damages  from  any  one  who  commits  waste  on 
said  lands,  does  not  apply  to  cases  of  waste  committed 
by  a  mere  trespasser,  but  applies  only  to  cases  where 

Webb,  1  P.  Wms.,  527.     Un-  773a;  Parker  vs.  Chambras,  12 

der  this  rule  only  three  classes  Ga.,  235. 

of  tenants  were  liable  for  waste.  M  Newbold  vs.  Brown,  44  N.  J.  L., 
A    guardian    in    Chivalry,    a  266. 

tenant  in  dower,  and  a  tenant  81  See  American  and  English  Ency. 
by  the  courtesy.  of  Law,  Vol.  XXX,  p.  259. 

»  Parrott   vs.    Barney  Deady   (U.  la  69  Wis.,  326. 
S.),  405;  18  Fed.  Cas.  No.  10, 
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the  action  of  waste  would  lie  at  the  common  law. 

The  action  of  trespass  does  not  lie  for  waste  com- 
mitted upon  land  by  persons  actually  in  possession, 
though  the  possession  be  unlawful.  The  remedy  is 
an  action  of  unlawful  detainer,  in  which  the  party 
lawfully  entitled  may  recover  as  well  for  the  waste 
and  injury  committed,  as  the  possession.33 

Estates  are  sometimes  granted  to  a  person  "with- 
out impeachment  of  waste."  Under  such  a  grant, 
the  tenant  is  not  liable  for  permissive  waste.34  It  was 
early  decided,  however,  that  the  tenant  under  such  a 
grant  would  be  liable  for  wanton  or  malicious  waste. 
The  leading  case  on  this  point  is  the  case  known  as  the 
Raby's  Castle35  Case,  reported  as  follows:  "Lord 
Bernard  was  tenant  for  life,  without  impeachment  of 
waste,  and  this  bill  was  brought  against  him  by  those 
in  remainder,  for  an  injunction  to  stay  his  committing 
of  waste  and  by  the  proofs  in  the  cause;  it  appeared, 
that  he  had  almost  totally  defaced  the  mansion-house, 
by  pulling  down  a  great  part,  and  was  going  on  en- 
tirely to  ruin  it,  whereupon  the  court  not  only  granted 
an  injunction  against  him,  to  stay  his  committing 
further  waste,  but  also  ordered  a  commission  to  issue 
six  commissioners  whereof  he  to  have  notice,  and  to 
appoint  three  on  his  part,  or,  in  default  thereof,  the 
six  commissioners  to  be  named  ex  parte,  to  take  a 
view,  and  to  make  a  report  of  the  waste  committed; 
and  that  he  should  be  obliged  to  rebuild,  and  put  it 
in  the  same  plight  and  condition  it  was  at  the  time  of 
his  entry  thereon,  and  it  was  said  that  the  like  injunc- 
tion had  frequently  been  granted  in  his  court ;  and  that 

w  Hawkins  vs.  Roby,  77  Mo.,  140.  **  Vane  vs.  Lord  Barnod,  reported 

84  Powys  vs.  Blagrave,  4  De.  G.  M.  in  Precedents  in  Chancery,  454, 

&  G.,  448;  Cannon  vs.  Barry, 

59  Miss.,  289. 

Vol.  IV— 7. 


98  TORTS. 

the  clauses  of,  without  impeachment  of  waste,  never 
were  extended  to  allow  the  very  destruction  of  the 
estate  itself,  but  only  to  excuse  from  permissive  waste; 
and  therefore,  such  a  clause  would  not  give  leave  to 
fell  and  cut  down  the  trees  which  were  for  the  orna- 
ment or  shelter  of  a  house,  much  less  to  destroy  or 
demolish  the  house,  and  so  it  was  ruled  in  my  Lord 
Nottingham's  time,  2  Chan.  Cases,  32  ed." 

Formerly  in  England,  a  co-tenant  or  a  tenant  in 
common  could  not  be  held  guilty  of  waste,  but  this 
rule  was  changed  by  the  statute  of  Westminster  II.36 
In  the  United  States  co-tenants  are  liable  for  waste, 
either  by  statute,37  or  independently  of  statutes.38 

SECTION  50.  DEFINITION  AND  CLASSIFICATION  OF 

NUISANCES. 

In  the  broadest  sense  of  the  term  the  word  '  'nuis- 
ances" is  synonymous  with  "annoyance."39  In  the 
law  this  word  is  used  to  designate  such  use  of  property 
or  cause  of  conduct  as,  irrespective  of  actual  trespass 
against  others  or  of  malicious  or  actual  criminal  intent, 
transgresses  the  restrictions  upon  use  or  conduct 
necessary  in  civilized  communities.40 

Nuisances  are  divided  into  public  and  private. 
A  public  nuisance  is  one  which  affects  and  injures  the 
community  at  large.  A  private  nuisance  is  one  which 
specially  injures  some  particular  individual  or  indi- 
viduals, beyond  the  injury  which  is  suffered  by  all 
members  of  the  community.  A  nuisance  may  be  both 

36  13  Edw.,  I.  c.,  22.  inconvenience  or  damage."    3 

37  Shiels   vs.   Stark,    14   Ga.,   429;  Blackstone,  Comm.,  approved 

Jenkins  vs.  Woods,  145  Mass.,  in    Baldwin    vs.    Ensign,    49 

494;    Shepard    vs.    Pettit,    30  Conn.,  117;  Tombs  vs.  Hamp- 

Minn.,  119.  ton,  129  111.,  382;  Lawton  vs. 

18  Dodge  vs.    Davis,  85  Iowa,  77;  Steele,    119   N.   Y.,   235,   and 

Thompason    vs.    Bostick,    Me-  other  cases. 
Null  Eq.  (S.  C.),  75.                                *°  See  American  and  English  Ency. 

»  "Anything  that  works  to  thehurt,  of  Law,  Vol.  XXI,  p.  682. 
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a  public  nuisance  and  a  private  nuisance.41  Only 
a  private  nuisance  can  constitute  the  basis  for  an 
action  of  tort. 

Private  nuisances  involve  injury  to  the  lands  of 
the  plaintiff  of  his  enjoyment  of  the  posession  of 
such  lands.  Blackstone  defines  a  private  nuisance 
to  be  "anything  done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of  another."42 
The  injury,  in  the  case  of  a  private  nuisance,  is  caused 
by  an  act  done  off  of  the  land  of  the  party  injured.43 

The  variety  of  forms  which  private  nuisances  may 

take  are  almost  infinite,  with  the  result  of  rendering 

any  exact  system  of  classification  an  impossibility. 

Nuisances,   however,    may   roughly   be   divided   into 

three  classes,  (1)  those  affecting  land  or  buildings;  (2) 

those  affecting  water  rights,  and  (3)  those  affecting  the 

enjoyment  of  the  property.    These  three  clauses  will 

be  taken  up  in  order  in  the  three  following  sections: 

SECTION   51.    NUISANCES   AFFECTING   LAND   OR 

BUILDINGS. 

The  principal  nuisances  directly  affecting  lands 
and  buildings  are  those  consisting  in  violations  of  the 
right  of  support.  Every  owner  of  land  has  a  right, 
against  the  adjoining  owners  of  land  to  what  is  known 
as  the  lateral  support  of  his  ground  while  in  its  natural 
condition.  If  the  owner  of  land  excavates  the  earth 
on  his  land  so  closely  to  the  boundary  land,  as  to  cause 

41  Marton  vs.  Moore,  15  Gray  the  owner  or  possessor  thereof, 
(Mass.),  573;  Hayden  vs.  Tuck-  as  respects  his  dealing  with,  pos- 
er, 37  Mo.,  214.  sessing  or  enjoying  them." 

43  Blackstone  Comm.,  216,  followed  Cpoley  on  Torts,  2nd  Ed.,  565. 
in  Payne  vs.  Kansas,  etc.,  R.  Kavanagh  vs.  Barber,  131  N. 
Co.,  46  Fed.  Rep.,  552;  Bonner  Y.,  211;  Ellis  vs.  Kansas  City, 
vs.  Welburn,  7  Ga.,  311.  It  etc  R.  Co.,  63  Mo,  131,  21 
has  been  said  that  by  "hurt  or  Am.  Rep.,  436. 
annoyance",  in  this  definition  43  See  comparison  between  Tres- 
is  meant  not  a  physical  injury  pass,  Waste,  and  Nuisance,  See- 
necessarily,  but  an  injury  to  tion  44. 
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his  neighbor's  land  to  cave  in,  he  is  liable  for  the  re- 
sulting damages.44  This  liability  does  not  exist,  how- 
ever, if  the  falling  of  the  earth  was  due  to  a  superin- 
cumbent weight  placed  upon  the  plaintiff's  prem- 
ises.45 If  there  are  buildings,  but  the  soil  would  have 
sunk  by  its  own  weight,  without  such  buildings,  there 
may  be  a  recovery.48  The  right  to  lateral  support  by 
contiguous  buildings  is  not  a  natural  right,  and  where 
it  exists,  is  based  upon  grant,  reservation,  or  pre- 
scription.47 

The  encroachment  either  of  roots,  or  branches  of 
trees  upon  another's  land  is  a  nuisance,  which  may 
always  be  abated  by  cutting  away  such  roots  or 
branches,48  and  which  will  furnish  the  basis  for  an 
action  in  tort  where  real  damage  results.49 

SECTION  52.    NUISANCES  AFFECTING  WATER  RIGHTS. 

Nuisances  relative  to  water  rights  fall  into  three 
classes,  (1)  those  which  result  in  diverting  water  so 
as  to  deprive  the  plaintiff  of  its  use  to  which  he  was 
entitled;  (2)  those  which  result  in  damaging  the 
plaintiff's  land  by  turning  water  upon  it,  and  (3) 
those  which  result  in  the  pollution  of  water. 

All  persons  owning  land  abutting  on  a  running 
stream  have  certain  rights  in  the  water  of  such  stream 
which  all  other  persons  are  bound  to  recognize  and 
respect.50  As  a  general  rule,  a  riparian  owner  is  en- 
titled to  have  any  stream  running  through  or  border- 

44  Thurston  vs.  Hancock,  12  Mass.,  tt  Lemmon  vs.  Webb.,  3  Ch.,  1. 

220.  49  Grandona  vs.   Loudal,   70  Cal., 

48  Patton  vs.  Holland,  19  Johns,  92.  161;  Countryman  vs.  Lightfall, 

Unless    the    plaintiff    had    ac-  24  Hun.  (N.  Y.),  405. 

quired  a  right  by  grant  or  pre-  so  North  Shore  R.  Co.  vs.  Pion,  14 

scription  to  have  the  land  sup-  App.  Cas.,  612;  Elgin  vs  Elgin 

ported  in  its  present  condition.  Hydraulic    Co.,    85    111.    App., 

48  Strayon  vs.  Knowles,  6  Hurl.  &  182;  Hoehl  vs.  Muscatine,  57 

W.,  454.  Iowa,  444. 

47  4  See  Bigelow  on  Torts,  p.  223. 
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ing  on,  his  land,  flow  in  its  natural  manner,  without 
any  material  alteration  or  diminution  either  as  to 
quantity  or  quality.51  Each  riparian  proprietor,  how- 
ever, is  entitled  to  a  reasonable  use  of  the  waters  even 
although  such  use  may  diminish  the  natural  flow  to 
lower  riparian  proprietors.52  Riparian  owners  may 
also  acquire  special  rights  in  the  water  by  grant, 
license,  or  prescription.53  The  general  rules  of  law 
governing  the  rights  of  riparian  owners  are  very 
clearly  set  out  by  the  Supreme  Court  of  Illinois  in  the 
case  of  Evans  vs.  Merri weather : 54  "In  an  early  case 
decided  in  England,  it  is  laid  down  that  'A  water 
course  begins  ex  jure  naturae',  and  having  taken  a 
certain  course,  naturally  'cannot  be  diverted.' '  The 
language  of  all  the  authorities  is,  that  water  flows  in 
its  natural  course,  and  should  be  permitted  thus  to 
flow,  so  that  all  through  whose  land  it  naturally  flows, 
may  enjoy  the  privilege  of  using  it.  The  property 
in  the  water,  therefore,  by  virtue  of  the  riparian 
ownership,  is  in  its  nature  usufructury,  and  consists, 
in  general,  not  so  much  of  the  fluid  itself  as  of  the  ad- 
vantage of  its  impetus.  A  riparian  proprietor  there- 
fore, though  he  has  undoubted  right  to  use  the  water 
for  hyrdaulic  or  manufacturing  purposes,  must  so  use 
it  as  to  do  no  injury  to  any  other  riparian  proprietor. 
Some  decisions,  in  laying  down  the  rights  of  riparian 
proprietors  of  water  courses,  have  gone  so  far  as  to 
restrict  their  right  in  the  use  of  water  flowing  over 
their  land,  so  that  there  shall  be  no  diminution  in  the 
quantity  of  the  water,  and  no  obstruction  to  its  course. 

«  Mason  vs  Hill,  5  B.  &  A.  D.,  1,  Co.,   91    Hun.    (N.    Y.),    272; 

27  E.    C.    L.,    1;   Bearley  vs.  Merrifield    VB.   Worcester,    110 

Shaw,  6  East,  208.;  Norbiry  vs  Worcester,  110  Mass.,  219. 

Kitchin,  15  L.  T.  N.  S.,  501;  **  For  a  further  treatment  of  this 

Buddington    vs.    Bradley,    10  subject,   see   Subject   of   Real 

Comm.,  213.  26  Am.  Sec.,  386.  Property,  Vol.  VI,  Subject  17. 

»  Standen  vs.  New  Rochelle  Water  "  4  Dl.,  492. 
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The  decision  last  referred  to  cannot,  however,  be  con- 
sidered as  furnishing  the  true  doctrine  on  this  sub- 
ject. Mr.  Justice  Story  in  delivering  the  opinion  of 
the  court  in  the  case  of  Tyler  vs.  Wilkinson,  says :  'I 
do  not  mean  to  be  understood  as  holding  the  doctrine 
that  there  can  be  no  diminution  whatever,  and  no 
obstruction  or  impediment  whatever,  by  a  riparian 
proprietor  in  the  use  of  water  as  it  flows;  for  that  would 
be  to  deny  any  valuable  use  of  it.  There  may  be,  and 
there  must  be  of  that  which  is  common  to  all,  a  reason- 
able use.  The  true  test  of  the  principle  and  extent 
of  the  use  is,  whether  it  is  the  injury  of  the  other  pro- 
prietors or  not.  There  may  be  diminution  in  quantity, 
or  a  retardation  or  acceleration  of  the  natural  current, 
indispensable  for  the  general  and  valuable  use  of  the 
water,  perfectly  consistent  with  the  use  of  the  common 
right.  The  diminution,  retardation,  or  acceleration, 
not  positively  and  sensibly  injurious,  by  diminishing 
the  value  of  the  common  right,  is  an  implied  element 
in  the  right  of  using  the  stream  at  all.  The  law  here, 
as  in  many  other  cases,  acts  with  a  reasonable  refer- 
ence to  public  convenience  and  general  good,  and  is 
not  betrayed  into  a  narrow  strictness,  subversive  of 
common  use,  nor  into  an  extravagant  looseness,  which 
would  destroy  private  rights.'  The  same  learned 
judge  further  says:  That  of  a  thing  common  by 
nature,  there  may  be  an  appropriation  by  general 
consent  or  grant.  Mere  priority  of  appropriation  of 
running  water,  without  such  consent  or  grant,  confers 
no  exclusive  rights.  This  doctrine  is  fully  sustained 
by  English  and  American  cases.  In  the  case  of  Arnold 
vs.  Foot,  it  was  held,  where  a  defendant  had  diverted 
the  water  from  a  spring  rising  on  his  land,  to  irrigate 
his  meadow,  'that  he  had  a  right  to  use  so  much  as  is 
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necessary  for  his  family  and  his  cattle,  but  he  has  no 
right  to  use  it  for  irrigating  his  meadow,  if  thereby  he 
deprive  the  plaintiff  of  the  reasonable  use  of  the  water 
in  its  natural  channel.' 

"Each  riparian  proprietor  is  bound  to  make  use 
of  running  water,  as  to  do  as  little  injury  to  those 
below  him  as  is  consistent  with  a  valuable  benefit  to 
himself.  The  use  must  be  a  reasonable  one.  Now 
the  question  fairly  arises,  is  that  a  reasonable  use  of 
running  water  by  the  upper  proprietor,  by  which  the 
fluid  itself  is  entirely  consumed?  To  answer  this 
question  satisfactorily,  it  is  proper  to  consider  the 
wants  of  man  in  regard  to  the  element  of  water. 
These  wants  are  either  natural  or  artificial.  Natural 
are  such  as  are  absolutely  necessary  to  be  supplied, 
in  order  to  his  existence.  Artificial,  such  only,  as  by 
supplying  them,  his  comfort  and  prosperity  are  in- 
creased. To  quench  thirst,  and  for  household  pur- 
poses, water  is  absolutely  indispensable.  In  civilized 
life,  water  for  cattle  is  also  necessary.  These  wants 
must  be  supplied,  or  both  man  and  beast  will  perish. 

"The  supply  of  man's  artificial  wants  is  not  essen- 
tial to  his  existence;  it  is  not  indispensable;  he  could 
live  if  water  was  not  employed  in  irrigating  lands,  or 
in  propelling  his  machinery.  In  countries  differently 
situated  from  ours,  with  a  hot  and  arid  climate, 
water,  doubtless,  is  absolutely  indispensable  to  the 
cultivation  of  the  soil,  and  in  them,  water  for  irriga- 
tion would  be  a  natural  want.  Here  it  might  increase 
the  products  of  the  soil,  but  it  is  by  no  means  essential, 
and  cannot  therefore  be  considered  a  natural  want 
of  man.  So  of  manufactures,  they  promote  the 
prosperity  and  comfort  of  mankind;  but  cannot  be 
considered  absolutely  necessary  to  his  existence;  nor 
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need  the  machinery  which  he  employs  be  set  in  motion 
by  steam. 

"From  these  premises  would  result  this  conclu- 
sion: that  an  individual  owning  a  spring  on  his  land, 
from  which  water  flows  in  a  current  through  his 
neighbor's  land,  would  have  the  right  to  use  the  whole 
of  it  if  necessary  to  satisfy  his  natural  wants.  He 
may  consume  all  the  water  for  his  domestic  purposes, 
including  water  for  his  stock.  If  he  desires  to  use  it 
for  irrigation  or  manufactures,  and  there  be  a  lower 
proprietor  to  whom  its  use  is  essential  to  supply  his 
natural  wants,  or  for  his  stock,  he  must  use  the  water 
so  as  to  leave  enough  for  such  lower  proprietor.  Where 
the  stream  is  small,  and  does  not  supply  water  more 
than  sufficient  to  answer  the  natural  wants  of  the 
different  proprietors  living  on  it,  none  of  the  proprie- 
tors can  use  the  water  for  either  irrigation  or  manu- 
factures. So  far  then  as  natural  wants  are  concerned, 
there  is  no  difficulty  in  furnishing  a  rule  by  which 
the  riparian  proprietors  may  use  flowing  water  to  sup- 
ply such  natural  wants.  Each  proprietor  in  his  turn 
may,  if  necessary,  consume  all  the  water  for  these 
purposes.  But  where  the  water  is  not  wanted  to  sup- 
ply natural  wants,  and  there  is  not  sufficient  for  each 
proprietor  living  on  the  stream,  to  carry  on  his  man- 
ufacturing purposes,  how  shall  the  water  be  divided? 
We  have  seen  that  without  a  contract  or  grant,  either 
has  a  right  to  use  all  the  water;  all  have  a  right  to 
participate  in  its  benefits.  When  all  have  a  right  to 
participate  in  a  common  benefit,  and  none  can  have 
an  exclusive  enjoyment,  no  rule,  from  the  very  nature 
of  the  case,  can  be  laid  down,  as  to  how  much  each 
may  use  without  infringement  upon  the  rights  of  others. 
In  such  cases,  the  question  must  be  left  to  the  judg- 
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ment  of  the  jury,  whether  the  party  complained  of  has 
used,  under  all  the  circumstances,  more  than  his  just 
proportion." 

The  principles  of  law  above  stated  only  apply  to 
water  flowing  on  the  surface  in  a  clearly  denned  course. 
Subsurface  water,  whether  flowing  in  a  stream  or 
merely  percolating  through  the  soil,  may  be  intercepted 
and  diverted  by  any  owner  of  land.55  This  is  true 
even  if  the  effect  of  such  diversion  is  to  injure  or  even 
render  worthless  the  well  of  another  landowner.58 

The  name  of  "surface  waters",  is  given  to  those 
waters  on  the  surface  of  the  ground  which  are  of  a 
casual  or  vagrant  character  and  follow  no  definite 
course.57  The  right  of  any  owner  of  land  to  appro- 
priate surface  water  to  his  exclusive  use  is  absolute 
and  unlimited.58 

The  right  of  land  owners  to  repel  surface  water  or 
to  drain  it  off  on  their  neighbor's. land  is  a  question 
of  greater  difficulty.  The  civil  law  and  the  common 
law  rules  on  this  question  are  very  contradictory,  and 
each  rule  is  followed  in  a  number  of  the  States.  Under 
the  civil  law  rule,  the  right  to  drain  surface  waters  is 


*•  Reg.  vs.  Metropolitan  Board  of 
Works,  3  B.&  S  710, 114  E.  C. 
L.,  710;  Alexander  vs.  United 
States,  25  Ct.  Claus,  87; 
Hanagn  vs.  Milwaukee  Dtc.  R. 
Co.,  35  Iowa,  558,  14  Am.  St. 
Rep.,  502;  Chase  vs.  Silvester, 
62  Me.,  175,  16  Am.  St.  Rep., 
419;  Masieres  vs.  Caldwell,  7 
Nev.,  363;  Ellis  vs.  Duncan,  21 
Barb.  (N.  Y.),  230. 

88  Roath  vs.  Driscoll,  20  Conn., 
533,  52  Am.  St.,  352;  Clarke 
County  vs.  Mississippi  Lumber 
Co.,  80  Miss.,  535.  "Water 
which  is  the  result  of  natural 
and  ordinary  percolation 
through  the  soil  is  part  of  the 
land  itself  and  belongs  abso- 
lutely to  the  owner  of  the  land 


and,  in  the  absence  of  any 
grant,  he  may  intercept  or  im- 
pede such  underground  per- 
colations, though  the  result 
be  to  interfere  with  the  source 
of  supply  of  springs  or  wells  on 
adjoining,  premises."  Edwards 
vs.  Haeger,  180  111.,  99,  106. 

"  Case  vs.  Hoffman,  100  Wis.,  314; 
Hawley  vs.  Sheldon,  64  Vt., 
491;  Buffin  vs.  Harris,  5  R.  L, 
253;  Swett  vs.  Cutts,  50  N.  H., 
446,  9  Am.  T.  Rep.,  276. 

*  Briscoe  vs.  Broigert,  11  I.  C.  L., 
250;  Green  vs.  Carotta,  72  Cal., 
267;  Emporia  vs.  Soden,  25 
Kan.,  608,  37  Am.  Rep.,  266: 
Berkley  vs.  Wilcox,  86  N.  Y., 
140,  40  Am.  Rep.,  73;  Case  va. 
Hoffman,  100  Wis.,  314. 
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governed  by  the  natural  drainage  of  the  land,  and  as 
between  the  owners  of  adjacent  lands,  the  lower 
proprietor  is  bound  to  receive  the  surface  waters  which 
naturally  flow  from  the  land  above,  and  is  not  permitted 
to  take  any  action  to  throw  such  water  back  on  the 
land  above.59  A  watercourse  constitutes  part  of  the 
soil  through  which  it  extends,  and  when  used  for  any 
beneficial  purpose  in  connection  with  proprietary 
rights,  it  cannot  be  filled  up  or  obstructed  by  any 
proprietor  to  the  injury  of  another.  If,  therefore,  the 
surface  water  falling  upon  the  plaintiff's  land  "when 
allowed  to  pursue  its  natural  course,"  flows  into  and 
through  a  natural  watercourse,  from  the  plaintiff's 
land  upon  the  land  of  the  defendant,  the  latter  has  no 
right  to  fill  up  the  watercourse,  or  to  build  in  it  an 
embankment,  or  other  barrier,  on  his  own  land,  to 
obstruct  the  natural  flow  of  the  surface  water,  or  of 
the  water  of  the  stream,  and  force  it  back  upon  the 
plaintiff's  land.  When  coterminous  tracts  of  land  are 
in  that  position,  the  lower  tract  owes  a  servitude  to 
receive  the  surface  water  from  the  upper  tract, 
especially  if  the  water  turns  into  a  watercourse  ex- 
tending through  both  tracts,  or  onto  the  lower  tract, 
and  the  right  of  the  owner  of  the  dominant  tract  to 
have  the  water  reach  the  watercourse,  either  on  his 
own  land  or  upon  the  land  of  the  servient  owner, 
cannot  be  interfered  with.  The  water  cannot  be 


Among  the  States  which  follow 
the  Civil  Law  rule  are  the  fol- 
lowing: Alabama,  Nininger  vs. 
Norwood,  72  Ala.,  277,  47  Am. 
Rep.,  412;  California,  Gray  vs. 
Williams,  98  Cal.,  157,  35  Am. 
St.  Rep.,  163;  Illinois,  Peck  vs. 
Herrington,  109  111.,  611;  Loui- 
siana, Bowman  vs.  New  Or- 
leans, 27  La.  Am.,  501;  Mary- 
land, Philadelphia,  etc.  R.  Co. 


vs.  Davis,  68  Md.,  281,  6  Am. 
St.  Rep.,  440;  Michigan,  Boyd 
vs.  Conklin,  54  Mich.,  583; 
Nevada,  Boynton  vs.  Langley, 
19  Nev.,  69;  North  Carolina, 
Overton  vs.  Sawyer,  1  Jones, 
L.  (46  N.  C.),  308;  Ohio,  Craw- 
ford vs.  Rodgers,  159  Pa.  St., 
58;  Tennessee,  Garland  vs. 
Aurin,  103  Tenn.,  553,  76  Am. 
St.  Rep.,  699. 


WASTE   AND   NUISANCE. 


107 


forced  back  upon  the  dominant  tract  by  any  act  of 
the  servient  owner.  The  owner  of  the  dominent  tract 
has  a  right  to  its  natural  flow  into  the  watercourse.80 
The  common  law  rule  regards  surface  water  as  a 
common  enemy,  and  allows  every  owner  of  land  to 
take  necessary  steps  to  protect  himself  therefrom,  even 
if  the  effect  of  such  action  is  to  throw  the  water  back 
upon  the  land  of  his  neighbor.61  Under  this  rule  a 
proprietor  of  land  may  erect  structures  upon  it  as 
solid  and  high  as  he  pleases  without  regard  to  their 
effect  upon  surface  water,  which  would  otherwise 
come  from  the  adjoining  lands  upon  his  soil.62  The 
owner  of  land  bounded  by  a  stream  or  watercourse 
has  the  right  to  all  the  advantages  of  drainage  which 
the  stream  reasonably  used  may  give  him,  and  con- 
sequently he  may  drain  his  land  into  the  stream.*3 
In  the  clearing,  improvement,  and  preparation  of  land 
for  cultivation  the  owner  thereof  may,  in  the  exercise 
of  good  husbandry,  drain  the  soil  although  the  con- 
sequence is  that  the  surface  water  flows  from  his  land 


*  West  vs.  Girard,  4  Pac.,  565. 

81  The  Common  Law  rule  is  fol- 
lowed in  the  following  States, 
among  others:  Connecticut, 
Grant  vs.  Allen,  41  Conn.,  156; 
Indiana,  Shelbyville,  etc.  Turn- 
pike Co.  vs.  Green,  99  Ind.,  205; 
Kansas,  Missouri  Pac.  R.  Co. 
vs.  Keys,  55  Kans,  205,  49  Am. 
St.  Rep.,  249;  Maine,  Murphy 
vs.  Kelley,  68  Me.,  521;  Massa- 
chusetts, Ashley  vs.  Wolcott, 
11  Cush.,  192;  Minnesota, 
O'Brien  vs.  St.  Paul,  25  Minn., 
336;  33  Am.  Rep.,  470;  Missis- 
sippi, Sivai  vs.  Louisville,  etc. 
R.  Co.,  71  Miss.,  547;  Missouri, 
Shane  vs.  Kansas  City,  etc.  R. 
Co.,  71  Mo.,  237,  36  Am.  Rap., 
480;  Nebraska,  Town  vs.  Mis- 
souri Pac.  R.  Co.,  50  Neb.,  748; 
New  Hampshire,  Swett  vs. 
Outts,  50  ft.  H.,  439,  9  Am. 


Rep.,  276;  New  Jersey.  Ross 
vs.  Mackeney,  46  N.  J.  Eq. 
140;  New  York,  Gould  vr. 
Booth,  66  N.  Y.,  64;  South 
Carolina,  Brandenberg  vs.  Zeig- 
ler,  62  S.  Car.,  19,  89  Am.  St. 
Rep.,  887;  Vermont,  Harwood 
vs.  Benton,  32  Vt.,  724;  Vir- 
ginia, Norfolk,  etc.,  R.  Co.  vs. 
Carter,  91  Va.,  587;  Washing- 
ton, Cass  vs.  Dicks,  14  Wash., 
75,  53  Am.  St.  Rep.,  859;  Wis- 
consin, Pettigrew  vs.  Evans- 
ville,  25  Wis.,  223. 

M  Bates  vs.  Smith,  100  Mass.,  181. 
In  this  case  it  was  also  held 
that  the  fact  that  the  adjoining 
land  was  a  burial  ground  did 
not  abridge  this  right. 

«*  Treat  vs.  Bates,  27  Mich.,  390; 
Kenkins  vs.  Wilmington  and 
W.  R.  Co.,  110  N.  C.,  438. 
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with  greater  rapidity,  and  the  quantity  of  water  flowing 
upon  the  lower  land  is  considerably  increased.64  But 
it  has  been  held  that,  a  landowner  cannot  concentrate 
and  discharge  into  a  stream  the  surface  water  of  his 
lands  in  quantities  beyond  the  natural  capacity  of  the 
watercourse  to  the  damage  of  the  lower  riparian 
owners.65 

The  last  form  of  nuisances  affecting  water  rights, 
to  be  considered,  is  that  of  pollution  of  water.  Every 
riparian  owner  is  entitled  to  have  the  water  which 
flows  by  his  land  do  so  in  an  unpolluted  condition,  and 
has  a  right  of  action  for  damages  against  any  upper 
riparian  owner  who  pollutes  such  water.66  Some  of 
the  most  important  causes  of  the  pollution  thus  pro- 
hibited are  the  discharge  of  refuse  from  mills  and 
factories,67  tanneries,68  slaughter  houses,  69  or  of  sew- 
age.70 A  person  sued  for  the  pollution  of  a  watercourse 
cannot  escape  liability  by  proving  that  others  con- 
tributed to  the  pollution.71  The  right  of  riparian 
owners  to  have  the  waters  unpolluted  is  subject  to 
the  right  of  other  riparian  owners  to  make  a  reasonable 
use  of  such  waters.72  An  upper  riparian  owner  may 
also,  by  prescription,  acquire  the  right  to  pollute  the 
waters  of  a  stream.73 


64  Hughes  vs.  Anderson,  68  Ala., 
280,  44  Am.  Rep.,  147;  Hicks 
vs.  Silliman,  93  111.,  255. 

64  Norman  vs.  Albany,  79  N.  Y., 
470,  35  Am.  Rep.,  540;  McCor- 
mich  vs.  Koran,  81  N.  Y.,  86, 
37,  Am.  Rep.,  479. 

*  Atty.  Gen.  vs.  Hackney  Local 
Board,  L.  R.,  20  Eq.,  626,  44 
L.  J.  Ch.,  545;  McGenness  vs. 
Adriatic  Mills,  116  Mass.,  177; 
State  vs.  Frieberg,  49  Ohio  Eg., 
558;  Richmond  Mfg.  Co.  vs. 
Atlantic  De  Laine  Co.,  10  R.  I., 
106,  16  Am.  Rep.,  658. 

67  Baltimore  vs.  Warren  Mfg.  Co., 
59  Md.,  965;  Middlestadt  vs. 


Lombard,  13  Allen  (Mass.),  16. 

68  Seeley  vs.  Alden,  61  Pa.  St.,  302. 

69  Durango  vs.  Chapman,  27  Colo., 

169. 
M  Kellogg    vs.    New    Britzin,    69 

Conn.,  232;  Smith  vs.  Arlanta, 

75  Ga.,  110. 
71  Weston  Paper  Co.  vs.  Pope,  155 

Ind.,  394;   Beach  vs.   Sterling 

Iron,  etc.  Co.,  54  N.  J.  Eq.,  65. 
13  Helfrich    vs.    Catonville    Water 

Co.,  74  Md.,  269,  28  Am.  St. 

Rep.,  245;  Wheeler  vs.  Fisher 

Oil  Co.,  9  Ohio  Dec.,  294. 
73  Baxendale  vs.  McMurray,  L.  R. 

2   Cj.,    790;    Nolan    vs.    New 

Britain,  69  Conn.,  668. 
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SECTION  53.    NUISANCES  AFFECTING  THE  ENJOYMENT 
OF  THE  PROPERTY. 

There  are  many  acts  which  without  injuring  any 
of  the  tangible  objects  which  make  up  the  reality,  yet 
seriously  affect  its  enjoyment  by  its  owner.  Promi- 
nent among  such  nuisances  is  the  corruption  of  the 
air  by  offensive  odors  or  vapors.74  Among  the  acts 
which  may  occasion  nuisances  of  this  character  are  the 
following :  Erecting  dams  which  create  stagnant  pools 
and  deposits  of  filth;75  depositing  garbage  or  filth 
on  the  surface  of  the  ground  within  the  limits  of  a 
city;76  placing  dead  bodies  in  a  private  tomb  near 
another's  dwelling,77  or  putting  dead  animals  near 
another's  dwelling;78  or  throwing  or  diverting  slops  or 
filth  on  another's  premises.79 

Any  lawful  trade  or  business  may  be  a  nuisance,80 
if  it  be  so  conducted  as  to  render  uncomfortable  the 
enjoyment  by  the  neighbors  of  life  and  property.81 
Because  a  business  may  be  lawful,  there  is  no  ex- 
emption if  its  exercise  works  harm  to  others.82  The 
question  whether  under  certain  conditions  a  nuisance 
is  shown  to  exist  will  depend  on  the  character  of  the 
neighborhood,83  and  surrounding  circumstances,84  as 
due  regard  must  be  had  to  fitness  of  locality.85  .What 
constitutes  a  nuisance  in  one  locality  may  not  in 
another.86  Certain  occupations,  trades,  or  manufac- 

74  Seacord  vs.  People,  121  111.,  623;  M  McCann  vs.  Strang,  97  Wis.,  551. 

Beckley  vs.  Skroh,  19  Mo.  App.,  81  Ross  vs.  Butler,  19  N.  J.  Eq.,294. 

75;    Galbrouth    vs.    Ohner,    3  M  Dennis   vs.   Eckhardt,  3  Grant 
Pittsb.  (Pa.),  79.  Cas.  (Pa.),  390. 

75  Nerums  vs.  Peoria,  41  111.,  502.  M  Finegan  vs.  Allen,  46  111.  App., 
78  Rochester  vs.  Collins,  12  Barb.  553. 

(N.  Y.),  559.  **  Sturges  vs.  Bridgman,  11  Ch.  D., 

77  Barnes  vs.  Hathorn,  54  Me.,  124.  852. 

78  Ellis   vs.    Kansas  City,   etc.   R.  M  Gilbert  vs.  Showerman,  23  Mich., 

Co.,  63  Mo.,  131.  448. 

79  Beckley  vs.  Shroh,  19  Mo.  App.,  *  Hurlburt  vs.  McKone,  55  Conn., 

75.  31. 
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tures  may  become  a  nuisance  in  a  populous  city,  which 
would  not  be  so  in  the  country  or  among  a  scattered 
population.87  Although  adjacent  proprietors  are 
obliged  to  suffer  the  reasonable  inconvenience  of 
neighborhood,88  offensive  trades,  however  necessary 
they  may  be,  must  be  carried  on  in  such  places  as  not 
to  affect  the  health  and  comfort  of  others,89  the  question 
being  what  under  the  circumstances  is  reasonable.90 
'  'A  man  has  no  right  to  bring  a  noisy  trade  or  business 
into  a  neighborhood  exclusively  occupied  by  dwelling 
houses,  and  to  create  these  noises  which  destroy  the 
peace  and  comfort  of  the  occupants  of  those  houses."91 
'  'An  individual  cannot  erect  in  a  densely  settled  portion 
of  a  city  or  town,  occupied  by  private  dwellings,  any 
kind  of  manufacturing^'establishment,  and  so  use  the 
machinery  and  carry  on  the  business  as  to  render 
living  in  the  neighborhood  uncomfortable,  either  on 
account  of  the  noise  it  occasions,  or  of  its  smoke  and 
offensive  smells."92  So  one  who  erects  a  manufactory 
in  a  neighborhood  used  for  dwellings  should  pay  due 
regard  to  the  maxim,  "sic  utere  tuo  ut  alienum  non 
laedas,"93  which  will  be  enforced  by  the  courts.94  A 
''convenient  place"  for  the  erection  of  a  manufacturing 
establishment  is  one  where  no  actionable  injury  will 
be  occasioned  to  others.95  But  "some  parts  of  a  town, 
may  by  lapse  of  time,  or  prescription,  by  the  continu- 
ance of  a  number  of  factories  long  enough  to  have  a 
right  as  against  every  one,  be  so  dedicated  to  smells, 
smoke,  noise,  and  dust  that  an  additional  factory, 

87  McKeon  vs.  See,  4  Robt.  (N.Y.),  m  Davidson  vs.  Ishan,  9  N.  J.  Eq., 

449.  190. 

88  Robins  vs.  Dominion  Coal  Co.,  fl3  Bishop  vs.  Banks,  33  Conn.,  119. 

16  Quebec  Super  Ct.,  195.  M  Robinson  vs.  Baugh,  31  Mich., 
88  Ray  vs.  Lynes,  10  Ala.,  63.  290 

90  Shepard  vs.  Hill,  151  Mass.,  540.  9S  Powell  vs.  Bentley,  etc.,  Furni- 

91  Ladies    Decorative    Art    Club's  ture  Co.,  34  W.  Va.,  804. 

Appeal  (Pa.,  1888). 


WASTE   AND   NUISANCE.  Ill 

which  adds  a  little  to  the  common  evil,  would  not  be 
considered  at  law  a  nuisance,  or  be  restrained  in 
equity."96 

That  is  a  nuisance  which  annoys  and  disturbs 
one  in  the  possession  of  his  property,  rendering  its 
ordinary  use  or  occupation  physically  uncomfortable.97 
But  there  must  be  a  material  interference,98  such  as 
is  physically  annoying  to  one  of  ordinary  sensibilities.99 
'The  real  test,  it  is  said,  whether  a  noisy  trade  is  a 
nuisance  in  a  particular  locality  and  to  a  particular 
person  in  the  enjoyment  of  his  property,  is  whether 
it  is  of  such  a  character  as  would  be  likely  to  be  physi- 
cally annoying  to  a  person  of  ordinary  sensibilities,  or 
whether  it  is  carried  on  at  such  unreasonable  hours 
as  to  disturb  the  repose  of  people  dwelling  within  its 
sphere."100  The  law  will  not  regard  trifling  incon- 
veniences.101 "No  general  rule  can  be  laid  down 
sufficiently  specific  and  certain  to  apply  to  all  cases; 
but,  as  often  said,  each  case  must  be  decided  upon 
its  own  particular  state  of  facts,  and  the  whole  question 
must  be  largely  one  as  to  degree,  being  determined 
in  the  light  of  human  experiences."102  Reasonable 
use  is  to  be  determined  in  view  of  the  rights  of  others,103 
and  if  what  is  done  is  unreasonable,  the  fact  that  a 
similar  unreasonable  usage  prevails  elsewhere  will  be 
no  excuse.104  Regard  must  be  had  to  the  quality  as 
well  as  the  quantity  of  the  noise.105 

Certain  instrumentalities  have  been  said  to  be 
not  per  se  nuisances,  such  as  a  blacksmith  shop,106  a 

98  Ross  vs.  Butler,  19  N.  J.  Eq.,  306.  (N.  Y.),  176. 

97  Baltimore,  etc.,  R.  Co.  vs.  Fifth  IM  Rouse  vs.  Martin,  75  Ala.,  510 

Baptist  Church,  108  U.  S.,  317.  1<0  Hurlbut  vs.  McKone,  55  Conn., 

98  Crump  vs.  Lambert,  L.  R.,  3  Ea.,  31. 

409.  104  Shepard  vs.  Hill,  151  Mass.,  540. 

99  Davis  vs.  Sawyer,  133  Mass.,  289.  los  Shaw  vs.  Queen  City  Forging  Co., 

100  McCann  vs.  Strang,  97  Wis.,  553.  10  Ohio  Dec.,  107. 

101  Doellner  vs.  Tynan,  38  How.  Pr.  »°»  Faucher  vs.  Grass,  60  Iowa,  505. 
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bowling  alley,107  a  brick  kiln,108  a  flour  mill109  and  iron 
foundry,110  a  railway  roundhouse,111  a  steam  railroad,112 
a  steam  engine113,  a  steam  whistle,114  and  stone 
cutting.115  But  as  a  nuisance  per  se  cannot  be  law- 
fully maintained,118  it  follows  that  no  lawful  occupa- 
tion can  be  per  se  a  nuisance.117  It  seems  that  an 
injunction  will  not  be  granted  to  restrain  the  erection 
of  a  business  unless  it  be  necessarily  a  nuisance.118 

Many  law  businesses  and  trades  have  been  found 
to  be  nuisances  under  certain  conditions,  as  follows :  a 
blacksmith  shop,119  a  blacksmith  shop  operating  at 
night,120  a  boiler  factory  adjoining  a  dwelling,121  a 
brewery  adjoining  complainant's  premises,122  church 
bells,123  a  circular  saw,124  a  circus  holding  performances 
near  a  dwelling125,  a  confectioner  using  a  mortar  and 
pestle  in  premises  adjoining  dwelling,126  an  electric 
plant  in  close  proximity  to  a  dwelling,127  and  engine 
house  and  machine  shop  adjoining  a  church,128  a 
factory  operating  drop  hammers  in  residence  neigh- 
borhood129 a  factory  bell  rung  to  arouse  operatives,130 
a  factory  whistle,131  a  factory  whistle  making  a  loud 

107  Harrison   vs.    People.,    101    111.  "•  Whitney   vs.    Bartholomew,   21 

App.,  234.  Conn.,  213. 

108  Windfall  Mfg.  Co,  vs.  Patterson,  12°  Peacock  vs.  Spitxelberger  (Ky., 

148  Ind.,  414.  1895),  29  S.  W.  Rep.,  877.    ' 

109  Owen  vs.  Phillips,  73  Ind.,  284.  "'  Fish  vs.  Dodge,  4  Den.  (N.  Y.), 

110  Regan  vs.  Allen,   46   111.  App.,  311. 

553.  JM  Dittman  vs.  Repp.,  50  Md.,  516. 

111  Rogers  vs.  John  Week  Lumber  123  Soultau  vs.  De  Held,  2  Sim.  N. 

Co.,  117  Wis.,  5.  S.,  133. 

111  Louisville,  etc.  Terminal  Co.  vs.  1M  Gort  vs.  Clark,  18  L.  T.  N.  S.,  343 

Jackobs,  109  Tenn.,  727.  1M  Inchbald  vs.  Robinson,  L.  R., 

113  Lexington,  etc.  R.  C.  vs.  Apple-  4  Ch.,  388. 

gate,  8  Dana  (Ky.),  289.  '*  Sturges  vs.  Bridgman,  11  Ch.  D., 

114  Parker  vs.  Union  Woolen  Co  ,  42  852 

Conn.,  399.  127  Hughes  vs.  General  Electric 

111  Butterfield  vs.  Klaber  (N.  Y.  Light,  etc.  Co.,  107  Ky.,  485. 

Super  Ct.),  52  How.  Pr.  (N.  Y.),  IM  Baltimore,  etc.  R.  Co.,  vs.  Fifth 

255.  Baptist  Church,  108  U.  S.  317. 

118  Windfall  Mfg.  Co.  vs.  Patterson,  12»  Show  vs.  Queen  City  Forging  Co., 

148  Ind.,  414.  10  Ohio  Dec.,  107. 

117  Kinney  vs.  Koopmen,  116  Ala.,  1JO  Davis  vs.  Sawyer,  133  Mass.,  289. 

310.  m  Knight    vs.    Goodyear's    India 

118  Ray  vs.  Lynes,  10  Ala.,  63.  Rubber    Glove    Mfg.    Co.,    38 

Conn.,  438. 
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and  harsh  sound  and  blown  at  unreasonable  hours,132 
flour  mills  in  close  proximity  to  a  dwelling,133  gas  works 
on  premises  adjacent  to  a  dwelling,134  glass  works 
adjoining  a  hotel,135  gold  and  silver  beating  in  a  quiet 
residence  neighborhood,136  hucksters  in  a  market 
place,137  an  iron  foundry,138  an  iron  foundry  eighty-five 
yards  from  a  dwelling,139  an  iron  mongery  near  a  dwell- 
ing,140 a  machine  shop  in  a  residence  neighborhood,141 
steam  machinery  operated  on  premises  adjoining  a 
dwelling,142  machinery  in  a  building  wherein  a  person 
resides,143  a  mill  in  a  densely  populated  portion  of  a 
city,144  a  planing  mill  in  a  residence  section  within 
ninety  feet  of  a  dwelling,145  a  pottery  forty  feet  from  a 
dwelling,146  a  railroad  in  the  neighborhood  of  a  church,147 
a  railroad  roundhouse  for  the  storage  of  locomotives  near 
a  dwelling,148  a  railroad  shifting  cars  in  a  city,149  a  railroad 
siding  used  for  shifting  cars,150  a  railroad  switch  near  a 
dwelling,151  a  railroad  turntable  in  the  vicinity  of  a  dwell- 
ing/52 a  railroad  water  hydrant  thirty-five  feet  from  a 
church,153  a  rolling  mill  with  steam  hammers  near 
dwellings,154  a  sawmill  on  a  lot  adjoining  a  dwelling  in 

133  Hill  vs.  McBurney  Oil,  etc.  Co.,  144  Davidson  vs.  Isham,  9  N.  J.  Eq., 

112Ga.  788.  186. 

33  Owen  vs.  Phillips,  73  Ind.,  284.  146  Rogers  vs.  John  Weel  Lumber 

13*  Rosenheimer  vs.   Standard  Gas  Co.,  117  Wis.,  6. 

Light  Co.,  36  N.  Y.  App.,  Div.l.  14S  Ross  vs.  Butler,  19  N.  J.  Eq.,294. 

135  Leeds  vs.  Boheimian  Art  Glass  "7  Schenectady     First      Baptist 

Works,  63  N.  J.  Eq.,  619.  Church   vs.    Schenectady,  etc. 

138  Wallace  vs.  Auer,  10  Phila.  (Pa.),  Ro.  Co.,  5  Barb.  (N.  Y.),  79. 

356.  M  Louisville,  etc.  Terminal  Co.  vs. 

137  McDonald  vs.  Newark,  42  N.  J.  Jackobs,  109  Tenn.,  727. 

Eq.,  136.  u9  Pennsylvania  R.  Co.  vs.  Thomp- 

138  Wesson  vs.  Washburn  Iron  Co.,  son,  45  N.  J.  Eq.,  870. 

13  Allen  (Mass),  95.  *»  Pennsylvania  R.  Co.  vs.  Angel, 

139  Crump  vs.  Lambert,  L.  R.,3  Eq.f  41  N.  J.  Eq.,  316. 

409.  1M  Stockdale  vs.  Rio  Grande  West- 

140  Elliotson  vs.  Feetham,  2  Bing.,  ern  R.  Co.,  28  Utah,  201. 

N.  Cas.,  134,  29  E.  C.  L.,  283.  Ia  Garvey  vs.  Long  Island  R.  Co., 

141  McMorran    vs.    Fitzgerald,    106  159  N.  Y.,  323. 

Mich.,  649.  IM  Chicago  G.  W.  R.  Co.  vs.  Leaven- 

ia  McKeon  vs.  See,  4  Robt.  (N.Y.),  worth  First  M.  E.  Church  (C. 

449.  C.  A.),  102  Fed.  Rep.,  85. 

l«  Pach  vs.  Geoffroy,  67  Hun.  (N.  1M  Scott  vs.  Firth,  4  F.  &  F.f  349. 

Y.),  401. 
Vol.  IV.-8 
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a  neighborhood  occupied  by  manufacturing  estab- 
lishments,155 a  sawmill  on  a  lot  adjoining  a  dwelling,156 
a  school  of  instruction  in  metal  working  in  a  residence 
neighborhood,157  a  slaughter  house  where  noisy  animals 
are  confined,158  a  stable  for  horses  adjoining  a  dwelling,159 
a  steam  hammer  in  a  residence  neighborhood,160  a  street 
railway  cross-switch  in  front  of  a  dwelling,161  a  tinshop 
eight  feet  from  complainant's  sleeping  rooms  where  work 
is  carried  on  early  in  the  morning  and  late  at  night.162 
The  following  forms  of  business  have  been  held  not 
to  constitute  nuisances  under  the  circumstances  desig- 
nated: a  blacksmith  shop,163  a  blacksmith  shop  in  a 
small  village,164  a  blacksmith  shop  near  the  business 
portion  of  a  country  village,165  a  blacksmith  shop 
twenty-eight  feet  from  complainant's  residence  in  a 
country  town,166  blasting  for  the  foundation  of  a  house, 
carefully  done,167  a  boiler  factory  adjoining  a  residence 
in  a  neighborhood  given  over  to  like  industries,168  a 
brick  and  tile  plant  near  a  dwelling,169  a  coal  chute,170  a 
coal  chute  ninety-three  feet  from  a  dwelling,171  coal 
elevators  in  a  business  neighborhood,172  a  cotton  gin 
eighty-eight  feet  from  a  residence,173  a  cotton  press  on 
a  city  lot  contiguous  to  a  dwelling,174  driving  on  way 


*•  Hurlbut  vs.  McKone,  55  Conn., 

31. 
'"  Duncan  vs.  Hayes,  22  N.  J.  Eq., 

25. 
157  Ladies    Decorative    Art    Club's 

Appeal  (Pa.  1888). 
188  Bishop  vs.  Banks,  33  Conn.,  118. 
149  Broder  vs.  Saillard,  2  Ch.  D.,  692. 

180  Robinson  vs.  Baugh,  31  Mich., 

290. 

181  State  vs.  Hartford  St.  R.  Co.,  76 

Conn.,  174. 

183  Dennis  vs.   Eckhardt    3  Grant 

Cas.  (Pa.),  390. 
l<a  Faucher  vs.  Grass,  60  Iowa,  505. 

184  Rays  vs.  Lynes,  10  Ala.,  63. 

w»  Culver  vs.  Ragen,  8  Ohio  Cir. 


Dec.,  125. 
188  Bowen  vs.  Mauzy,  117  Ind.,  258. 

187  Lord  vs.  De  Witt,  116  Fed.  Rep., 

713. 

188  Hafer  vs.  Guyman,  7  Pa.  Dist., 

21. 

189  Windfall  Mfg.  Co.  vs.  Patterson, 

148  Ind.,  414. 

170  Dalton  vs.   Cleveland,  Etc.   R, 

Co.,  144  Ind.,  121. 

171  Dunsmore  vs.  Central  Iowa  R. 

Co.,  72  Iowa,  182. 
171  Robins  vs.  Dominion  Coal  Co., 

16  Quebec  Super  Ct.,  195. 
178  Rouse  vs.  Martin,  75  Ala.,  510. 
"•  Ryan  vs.  Copes,  11  Rich.  L.  (S. 

01),  217. 
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paved  to  lessen  noise,175  an  electric  light  plant  in  the 
manufacturing  part  of  a  city,176  a  fire  engine  house,177  a 
flouring  mill  in  a  business  locality  adjoining  a  dwell- 
ing,178 a  furniture  factory,179  musical  instruction  on 
piano  and  violin  in  premises  adjoining  a  dwelling,180  a 
paper  mill  operated  day  and  night  within  five  hundred 
feet  of  a  dwelling,181  a  printing  establishment  adjoining 
a  dwelling,182  running  machinery  for  temporary  use  on 
land  adjoining  a  dwelling,183  a  railroad  in  a  city  street,184 
a  railroad  in  close  proximity  to  a  dwelling,185  a  railroad 
near  a  church,186  a  railroad  shifting  cars  sixty  feet  from 
a  dwelling,187  a  railroad  within  one  hundred  and  fifty 
feet  of  a  dwelling,188  a  restaurant  in  an  adjoining  fit,189 
a  silk  mill  close  to  a  dwelling,190  stock  yards  across  the 
street  from  a  dwelling,191  stock  yards  where  noisy 
animals  are  kept  in  a  residence  district,192  stone  cutting 
on  premises  adjoining  an  apartment  house,193  a  street 
car  barn  in  a  residence  district.194 195 

Mere  noise  may  constitute  a  nuisance.     Almost 
any  kind  of  a  noise  may  become  a  nuisance  under 

174  Leonard  vs.  Hotel  Majestic  Co.  187  Beideman  vs.  Atlantic  City  R. 

(Sup.  Ct.,  Spec.  T.),  17  Misc.  Co.  (N.  J.,  1890),  19  Atl.  Rep., 

(N.  Y.),  229.  731. 

179  McCann  vs.  Strang,  97  Wis.,  551.  l88  Friedman  vs.  New  York,  etc.  R. 

177  Van  de  Vere  vs.  Kansas  City,  Co.,  89  N.  Y.  App.  Div.,  38. 

107  Mo.,  83.  1M  Souders-Clarke    vs.     Grosvenor 

178  Gilbert  vs.  Showerman,  23  Mich.,  Mansions  Co.,  (1900)  2  ch.  373. 

448.  19°  Gaunt  vs.  Fynney,  L.  R.  Sch.  8. 

179  Powell  vs.  Bentley,  etc.  Fumi-  "l  Dolan  vs.  Chicago,  etc.,  R.  Co., 

ture  Co.,  34  W.  Va.,  804.  118  Wis.  362. 

180  Christie  vs.  Day  (1893),  1  Ch.,  1W  Ballentine  vs.  Webb,  84  Mich., 

316.  38. 

181  Shepard  vs.  Hill,  151  Mass.,  540.  1M  Butterfield    vs.   Klaber   (N.   Y. 
181  McCaffrey's  Appeal,  105  Pa.  St.,  Super  ch.)  52  How  Pr.  (N.  Y.), 

253  255 

J8S  Harrison    vs.    Southwark,    etc.  1M  Romer  vs.  St.  Paul  City  R.  Co., 

Water  Co.  (1891),  2  Ch.,  409.  75  Minn.,  211. 

184  Lexington,  etc.  R.  Co.  vs.  Apple-  ™*  The  discussion  of  the  question  as 

gate,  8  Dana  (Ky.),  289.  to  whether  a  lawful  business 

188  Carroll  vs.  Wisconsin  Cent.  R.  may  constitute  a  nuisance  is 

Co.,  40  Minn.,  168.  taken   from   note,   pp.    378-9, 

188  Schenectady    First    Baptist  American  &  English  Annotated 

Church  vs.  Utica,  etc.  R.  Co.,  Cases,  Vol.  4. 

6  Barb.  (N.  Y.),  313. 
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certain  circumstances.  Thus  the  noise  made  by  ani- 
mals in  a  stable,196  music,197  and  church  bells,198  or  even 
the  human  voice,199  have  been  held  to  create  nuisances. 

The  collection  of  dangerous,  20°  or  filthy,  or  offen- 
sive201 substances  on  one's  land  may  constitute  a 
nuisance  as  against  the  neighboring  land  owners. 

In  England  the  setting  of  spring  guns,202  or  traps 
for  animals,203  might  constitute  nuisances;  but  this 
rule  has  never  prevailed  to  any  great  extent  in  the 
United  States,204  A  barbed  wire  fence  may  be  a 
nuisance  if  negligently  constructed.2 
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198  Filson  vs.   Crawford,   5  N.  Y.  Eastman,  20  Minn.,  478. 

Supp.,  882;  Harvey    vs.    Con-  M1  Brown  vs.  Illius,  27  Conn.,  84. 

sumer's  Ice  Co.,  104  Tenn.,  583;  m  Ilott  vs.  Wiles,  3  B.  &  Aid.,  304; 
Gifford  vs.  Hulett,  62  Vt.,  342.  5  E.  C.  L.,  295. 

197  Davis  vs.  Davis,  40  W.  Va.,  464.  **  Jordin  vs.  Crump,  8  M.  &  W., 

198  Leete  vs.  Pilgrim  Cong.  Soc.,  14  782. 

Mo.  App.,  590.  **  Johnson  vs.  Patterson,  14  Conn., 

199  Rex  vs.  Smith,  1  Stra.,  704.  1. 

*»  Fletcher  vs.  Rylands,  L.  R.f  1  **  Winkler  vs.  Carolien,  etc.  R.  Co., 
Exch.,  265;  Knapheide  vs.  126  N.  C. ;  78  Am.  St.  Rep.,  663. 
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DECEIT. 

SECTION  54.    DEFINITION. 

Deceit  is  the  inducing  a  man  to  act  to  his  damage 
by  willfully  or  recklessly  causing  him  to  believe  in  a 
falsehood. 

Deceit  is  a  species  of  fraud.  These  two  terms 
are  sometimes  used  as  if  they  were  interchangeable, 
but  fraud  is  the  broader  term.1 

SECTION  55.  REQUISITES  IN  AN  ACTION  OF  DECEIT. 
There  are  five  necessary  requisites  in  an  action 
for  deceit.  A  failure  to  prove  any  one  of  the  following 
five  elements  will  be  fatal  to  the  plaintiff's  cause  in  an 
action  of  this  character: 

( 1 )  There  must  be  a  misrepresentation  of  material 
fact :       * 

(2)  The  defendant   (in  the  action  for  deceit) 
must  have  known  the  statements  made  to  be  false: 

(3)  The  plaintiff  (in  the  action  for  deceit)  must 
not  have  known  the  statements  made  to  be  false,  but 
must  have  believed  them  to  be  true: 


1  Fraud  is  a  term  of  very  wide 
application  and  has  been  so 
carelessly  used  by  writers  and 
judges  as  to  render  the  exact 
meaning  of  the  term  very  in- 
definite. Fraud  is  divided  into 
actual  fraud  and  constructive 
fraud.  Actions  of  deceit  would 
generally  fall  under  the  former 
division.  Some  definitions  of 
fraud  which  have  been  given 
are  as  follows:  "Actual  or 
positive  fraud  consists  in  decep- 
tion, intentionally  practiced  to 
induce  another  to  part  with 


property  or  to  surrender  some 
legal  right,  and  which  accom- 
plishes the  end  designed." 
Judd  vs.  Weber,  55  Conn.,  267, 
277;  4th  Atl.,  40.  "It  may 
be  safely  averred,  that  all 
deceitful  practices  in  depriving 
or  endeavoring  to  deprive 
another  of  his  known  right  by 
means  of  some  artful  device  or 
plan  contrary  to  the  plain 
rules  of  common  honesty,  is 
fraud."  Mitchell  vs.  Kintzer, 
5  Pa.  St.,  216,  219;  87  Am. 
Dec.,  408. 
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(4)  The  defendant  must  have  made  the  state- 
ment with  the  intention  of  having  it  acted  upon:  and 

(5)  The  plaintiff  must  have  actually  acted  upon 
the  statement  made  by  the  defendant,  and  as  a  result 
been  damaged  thereby. 

SECTION  56.    THE  MISREPRESENTATION. 

There  must  always  be  a  misrepresentation  of 
material  fact  as  the  first  element  in  an  action  for  deceit. 
This  misrepresentation,  however,  need  not  always 
consist  of  express  words.  There  may  be  a  misrepre- 
sentation either  by  (a)  express  words,  (b)  actions,  or 
(c)  concealment. 

(a)  Misrepresentation  by  express  words.  This 
is  the  clearest  type  of  misrepresentation.  Where 
misrepresentations  are  thus  made,  with  the  intention 
of  having  them  acted  upon,  it  is  very  evident  that  there 
is  a  basis  for  an  action  of  deceit.2 

The  misrepresentations  may  have  been  as  to  any 
matter  having  a  natural  bearing  on  the  transaction, 
but  they  must  not  be  merely  expressions  of  opinion. 
For  example,  where  defendant,  a  corporation,  by  its 
president,  wrote  to  the  owner  of  certain  land  to  be  used 
in  the  sale  of  mortgage  bonds,  stating,  inter  alia,  that 
"we  have  in  our  possession  the  original  documents 
printed  in  the  advertisements  of  your  bonds  secured 
by  mortgage  to  this  company  as  trustee  upon  the 
tract  in  this  city.  We  indorse  the  estimates  of  value 
contained  therein,  made  by,"  certain  persons,  names, 
'  'all  of  whom  are  known  as  men  of  integrity  and  sound 
judgment  touching  local  estimate  value."  "We  are 
of  the  opinion  that"  it  "is  adequate  security  for  the 

1  Stevens  vs.  Lee,  2  C.  L.  R.,  251;  vs.  Weave,  79  Iowa,  687;  44 

Gerhard  vs.  Bates,  1.  C.  L.  R.,  N.    W.,    915;     Dickinson    vs. 

868;  2  E.  &  B.,  476;  Hubbard  Atkins,  100  111.  App.,  401. 
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amount  of  your  proposed  loan."  It  was  held  that 
such  statements  purport  to  be  mere  opinions,  and, 
though  false,  actions  for  deceit  will  not  he  in  favor 
of  persons  to  whom  they  were  made  for  the  purpose 
of  inducing  them  to  invest  in  bonds  secured  by  the 
mortgage  therein  referred  to. 

Such  letter,  however,  also  stated:  "That  we  con- 
sider the  title  good  in  you  will  appear  from  the  fact 
that  we  have  engaged  to  issue  our  policies  of  title 
insurance  to  the  several  holders  of  your  mortgage 
bonds  to  the  aggregate  amount  of  $150,000,  fully 
protecting  such  holders  against  loss  or  damage  arising 
from  any  defect  in  said  title  or  prior  incumbrance  there- 
on." It  was  held  that  such  representation  purports 
to  be  a  statement  of  fact,  which  was  intended  to  pro- 
duce the  belief  among  purchasers  of  bonds,  to  whom 
it  was  shown,  that  the  title  was  perfect,  and,  if  false, 
renders  defendant  liable  to,  such  purchasers  as  bought 
relying  thereon.8 

In  actions  for  deceit  by  purchaser  of  such  bonds  on 
account  of  such  representation  it  appeared  that  there 
was  a  prior  mortgage  of  $30,000  on  the  land;  that  it 
had  been  arranged  by  the  owner  that  defendant 
should  reserve  in  its  hands  bonds  to  the  amount  of 
$40,000  as  a  protection  against  such  mortgage;  and 
that  defendant's  president  probably  regarded  policies 
of  title  insurance  to  be  issued  by  it  as  a  perfect  protec- 
tion to  the  bondholders.  It  was  held,  that  the  repre- 
sentation was  false,  since  a  bond  secured  by  a  second 
mortgage  with  a  policy  of  title  insurance  is  not  the 
same  as  a  bond  secured  by  a  first  mortgage.4 

In  a  recent  New  York  case  it  was  held  that  an 

*  Nash  vs.   Minnesota  Title   Ins.,  *  Id. 

etc..  Co.,   159  Mass.,  437;  34 
N.  E.,  625. 
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action  for  deceit  would  lie  against  one  who  induced 
the  plaintiff  to  many  a  woman  by  representing  that 
she  was  virtuous,  when  she  was  at  the  time  pregnant 
by  the  defendant.5 

Some  cases  have  held  that  the  action  of  deceit 
will  not  lie  for  a  false  claim  by  the  vendor  that  the  title 
is  in  him,  when  the  purchaser  has  taken  possession  of 
the  premises  under  a  conveyance  with  express  coven- 
ants.6 The  weight  of  opinion,  however,  is  the  other 
way  even  on  this  point,7  and  all  cases  agree  that  such 
action  will  lie  for  collateral  misrepresentation  affecting 
the  title.8 

A  person  is  h'able,  in  an  action  of  this  character, 
who  makes  a  false  and  fraudulent  representation  of 
fact  as  to  the  credit  or  standing  of  another,  by  which 
a  third  person  is  damaged.  Thus  it  was  held  by  the 
Supreme  Court  of  Georgia  that :  "An  action  on  the  case 
for  a  false  representation,  lies  against  one  who  gives 
a  letter  of  recommendation  of  character  and  credit 
to  an  individual,  on  the  strength  of  which  he  gets 
credit,  it  being  shown  that  the  representations  were 
false,  and  that  the  defendant  knew  them  to  be  false."9 

The  illustrations  already  given  will  serve  to  show 
the  various  kinds  of  misrepresentations  which  be  the 
basis  for  an  action  for  deceit.  A  complete  enumera- 
tion of  all  the  possible  forms  of  deceit  would  be  an 
impossibility. 

(b)  Misrepresentations  may  also  arise  from  the 
acts  or  conduct  of  the  party.  This  is  clearly  set  out 
in  the  decision  in  Leonard  vs.  Springer.10  "Counsel 

*  Kujek  vs.  Goldman,  150  N.  J.,  8  Barnard  vs.  Duncan,  38  Mo.  170; 

176;44N.E.,773.  90  Am.  Dec.,  426;  Andrus  vs. 

0  Peabody  vs.  Phelps,  9  Cal.  213.  St.  Louis  Smelting,  etc.,  Co., 

7  Haight  vs.  Hayt,  19  N.  Y.,  464;  130  U.  S.,  643. 

Atwood  vs.  Chapman,  68  Me.,  9  Young  vs.  Hall,  4  Ga.,  95. 

38;  28  Am.  Rep.,  5.  10  197  til,  532;  64  N.  E.,  299. 
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further  contends  there  is  no  allegation  that  the  defend- 
ant ever  knew  the  plaintiff  or  ever  made  any  repre- 
sentations of  any  sort  to  her.  It  is  true,  the  representa- 
tions were  not  by  means  of  conversations  between 
the  parties,  but  the  rule  is  as  stated  in  the  Law  of 
Frauds,  by  Bigelow  (p.  467),  that  a  representation  is 
anything  short  of  a  warranty,  'preceding  from  the  ac- 
tion or  conduct  of  the  party  charged,  which  is  sufficient 
to  create  upon  the  mind  a  distinct  impression  of  fact, 
conducive  of  action.  The  most  usual  and  obvious 
example  is  an  oral,  written  or  printed  statement. 
But  statement  is  by  no  means  necessary.  Any  conduct 
capable  of  being  turned  into  a  statement  of  fact  is  a 
representation.  There  is  no  distinction  between  mis- 
representations effected  by  words  and  misrepresenta- 
tions effected  by  other  acts.  It  is  sufficient  that  there 
were  acts  such  as  to  mislead  a  reasonably  cautious  or 
prudent  man  in  regard  to  the  existence  of  a  fact  forming 
a  basis  of  or  contributing  an  inducement  to  some  change 
of  position  by  him/  In  this  case,  the  recitals  in  the 
deeds  and  trust  deed,  stating  a  consideration  which 
inferred  that  the  property  was  of  great  value  whereas 
the  interest  of  the  defendant  therein  was  of  no  value 
whatever;  the  memorandum  on  the  notes  that  they 
were  secured,  'by  a  trust  deed  to  Chicago  Title  and  Trust 
Company,  trustee,  of  even  date  herewith,  on  seven-story 
and  basement  building,  No.  188  East  Monroe  Street, 
City  of  Chicago, '  implying  that  the  trust  deed  conveyed 
the  fee  simple  title;  the  recital  in  the  trust  company's 
certificate  that  these  notes  were  a  part  of  a  series  of 
notes  amounting  to  $75,000,  'secured  by  trust  deed/ 
and  likewise  the  statement  that  'in  consideration 
of  the  interest  being  paid  in  full  the  time  is  extended 
to  May  1,  1899,'  signed  by  Miller,  are  in  law  representa- 
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tions  calculated  to  deceive  and  mislead  any  third  person 
dealing  with  those  notes.  Especially  is  the  statement 
by  Miller  misleading  and  deceptive.  It  amounted  to  a 
statement  that  the  notes  were  originally  given  to  him 
as  a  part,  only,  of  the  purchase  price  for  the  property; 
and  that  statement,  taken  with  the  recitals  of  consider- 
ation, $100,000,  naturally  leads  to  the  inference  that 
he  received  $25,000  of  the  purchase  price  in  money 
and  $75,000  in  said  notes.  Accepting  as  true  the 
allegations  of  the  declaration,  as  we  must  on  this 
general  demurrer,  the  scheme  was  an  artful  one, 
calculated  to  lead  an  innocent  third  party  to  believe 
that  the  property  was  ample  security  for  a  much  larger 
sum  of  money  than  that  invested  by  the  plaintiff. 
Moreover,  if  appellee  concocted  a  scheme  for  placing 
fraudulent  and  worthless  securities  upon  the  market, 
he  cannot  be  heard  to  say  that  parties  induced  to  buy 
them  shall  suffer  for  their  failure  or  neglect  to  discover 
his  fraud.  The  rule  is,  that  a  party  guilty  of  fraudu- 
lent conduct,  whereby  he  induces  another  to  act,  will 
not  be  allowed  to  impute  negligence  to  the  latter  as 
against  his  own  deliberate  fraud." 

Inducing  plaintiff  to  cash  defendant's  check, 
when  the  latter  had  no  money  in  the  bank,  constitutes 
a  sufficient  ground  for  an  action  of  deceit;11  as  does 
signing  as  a  witness  a  forged  assignment  of  a  stock 
certificate,  knowing  that  it  was  to  be  used  in  obtaining 
a  loan.12 

(c)  In  the  absence  of  any  duty  to  speak,  mere 
silence  even  as  to  material  facts,  will  not  amount  to 
misrepresentation.13  The  vendee  is  not  bound  to  com- 

11  Sieling  vs.  Clark,  41  N.  Y.  a  Littlejohn  vs.  Drennon,  95  Ga., 

Suppl.,  982.  743;  22  S.  E.,  657;  Stewart  vs. 

13  New  York  City  Second  National  Wyoming  Cattle  Ranche  Co., 

Bank  vs.  Curtie,  2  N.  Y.,  App.  128;  U.  S.,  383;  9  Sup.  Ct.,  101. 
Div.,  508;  37  N.  Y.  Suppl.,  1028. 
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municate  to  the  vendor  of  goods  the  knowledge  of 
extrinsic  circumstances,  which  might  influence  the  price 
of  the  commodity,  and  which  is  exclusively  within  the 
knowledge  of  the  vendee,  particularly  where  the  means 
of  intelligence  are  equally  accessible  to  both  parties.14 

A  suppression  of  truth,  however,  with  the  intent 
to  deceive  may  be  equivalent  to  positive  misrepre- 
sentation.15 This  principle  is  carefully  stated  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of 
Smith  vs.  Richards:16  "It  is  an  ancient  and  well 
established  principle,  that  whenever  suppressio  veri 
or  suggestio  fcdsi  occur,  and  more  especially  both  to- 
gether, they  afford  a  sufficient  ground  to  set  aside 
any  release  or  conveyance.  This  ancient  principle, 
thus  expressed  with  so  much  sententious  brevity,  is  laid 
down  hi  terms  somewhat  more  comprehensive  and 
having  a  direct  bearing  on  the  present  case,  by  a 
modern  text  writer  on  equity. 

"In  1  Haddock's  Chancery,  208,  it  is  thus  stated: 
If  indeed,  a  man  upon  a  treaty  for  any  contract,  make 
a  false  representation,  whether  knowingly  or  not,  by 
means  of  which  he  puts  the  party  bargaining  under  a 
mistake  upon  the  terms  of  bargain,  it  is  a  fraud  and 
relievable  hi  equity.  The  doctrine  thus  laid  down  is 
almost  in  the  very  words  used  by  the  Chancellor,  in  the 
case  of  Neville  vs.  Wilkingson  (1  Brown's  Chan. 
Cases,  546),  with  the  exception  of  the  words,  whether 
knowingly  or  not;  and  the  part  of  the  proposition 
embraced  by  these  words,  is  founded  upon  the  case  of 
Ainslie  vs.  Medicot  (Vesey,  21)  which  fully  sustains 
Mr.  Maddock.  In  this  latter  case  the  following 
strong  language  is  used,  'No  doubt,  by  a  representa- 

M  Lardlaw  vs.  Organ,  2  Wheaton,  174;  20  N.  W.,  220;   Lunn  vs. 

178.  Sherner,  93  N.  C.,  164. 

»  Faulkner  vs.  Klamp,  16  Nebr.,  »  13  Peters,  26. 
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tion  a  party  may  bind  himself  just  as  much  as  by  an 
express  covenant.  If,  knowingly,  he  represents  what 
is  not  true,  no  doubt  he  is  bound.  If,  without  knowing 
that  it  is  not  true,  he  takes  upon  himself  to  make  a 
representation  to  another,  upon  the  faith  of  which 
that  other  acts,  no  doubt  he  is  bound,  though  his  mis- 
take was  perfectly  innocent.' 

"But  the  doctrine  is  laid  down  with  more  com- 
prehensiveness and  precision  by  a  still  more  modern 
writer  on  equity,  who  gives  us,  in  the  form  of  distinct 
propositions,  what  he  considers  the  result  of  the 
various  cases  on  the  subject,  and  marks,  with  particu- 
larity, the  modifications  which  belong  to  it. 

"In  1  Story's  Equity,  201,  202,  it  is  thus  stated: 
'Where  the  party  intentionally  or  by  design,  misrepre- 
sents a  material  fact,  or  produces  a  false  impression, 
in  order  to  mislead  another,  or  to  entrap  or  cheat  him 
or  to  obtain  an  undue  advantage  of  him,  in  every  such 
case  there  is  a  positive  fraud,  in  the  truest  sense  of 
the  terms:  there  is  an  evil  act,  with  an  evil  intent — 
dolum  malum,  ad  circumveniendum.  And  the  mis- 
representation may  be  as  well  by  deeds  or  acts,  as  by 
words, — by  artifices  to  mislead,  as  by  positive  asser- 
tions." 

If  the  two  parties  to  a  contract  have  not  the  same 
knowledge,  or  the  means  of  obtaining  it,  it  is  the  duty 
of  the  person  having  the  superior  knowledge  to  make 
it  known  to  the  other.17 

SECTION  57.    DEFENDANT'S  KNOWLEDGE  OF  THE  FAL- 
SITY OF  THE  REPRESENTATION. 

There  is  no  deceit,  and  therefore  no  ground  of 
action,  unless  the  defendant  had  knowledge  of  the  f al- 

17  Lookbridge  VB.  Foster,  4  Scannon,  569. 
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sity  of  his  representations.  If  the  defendant  acted 
with  reasonable  care  and  good  faith,  in  making  his 
representations,  he  is  not  liable  for  misstatements 
which  he  may  accidently  have  made.18 

In  an  action  for  deceit,  however,  the  necessity  for 
proving  the  knowledge  of  the  falsity  of  the  statement 
by  the  defendant,  can  be  fulfilled  by  showing  either: 

(a)  That  the  defendant  actually  knew  the  state- 
ment to  be  false; 

(b)  That   he   made   the   statement   recklessly, 
without  taking  pains  to  ascertain  whether  it  was  true 
or  false; 

(c)  That   he    made    the   statement   positively, 
when  in  fact  it  was  only  a  matter  of  opinion;   or 

(d)  That  the  defendant  stood  hi  such  a  relation 
to  the  subject-matter  that  it  was  his  duty  to  know 
the  truth  concerning  the  matter.19 

These  various  methods  of  satisfying  the  require- 
ment for  knowledge  on  the  part  of  the  defendant, 
are  discussed  in  Smith  vs.  Richards,20  already  quoted 
in  this  chapter:  "Whether  the  party  thus  misrepre- 
senting a  fact,  knew  it  to  be  false,  or  made  the  as- 
sertion without  knowing  whether  it  were  true  or  false, 
is  wholly  immaterial,  for  the  affirmation  of  what  one 
does  not  know,  or  believe  to  be  true,  is  equally,  in 
morals  and  law,  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  positively  false.  And  even  if  the 
party  innocently  misrepresents  a  fact  by  mistake, 

u  Toner  vs.  Menssdorffer,  123  Gal.,  the  falsity  of  the  statement  is 

462;  56  Pac.,  39;  Davidson  vs.  absolutely  essential.     Warfield 

Jordan,  47  Cal.,  351;    Cornell  vs.   Clark,    118   Iowa,   69;   91 

vs.  El  Paso  Gold  Min.,  etc.,  Co.,  N.  W.,  833;  Boddy  vs.  Henry, 

78  Pac.,  677;  Holdon  vs.  Aver,  113  Iowa,  462;  85  N.  W.,  771; 

110  HI.,  448;    Riley  vs.  Bell,  53  L.  R.  A.,  769;  Watson  Coai, 

120  Iowa,  618;  95  N.  W.,  170.  etc.,  Co.  vs.  James,  72    Iowa, 

"  Some   decisions,   however,   have  184;  33  N.  W.,  622. 
held  that  actual  knowledge  of           »  13  Peters,  26. 
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it  is  equally  conclusive,  for  it  operates  as  a  surprise 
and  imposition  on  the  other  party.  Or  as  Lord  Thur- 
low  expresses  it,  in  Neville  vs.  Wilkinson,  'it  misleads 
the  parties  contracting,  on  the  subject  of  the  contract.' 

"The  author  of  the  treatise  last  cited  thus  states 
the  modifications  of  the  doctrine: 

"The  misrepresentation  must  be  of  something 
material,  constituting  an  inducement,  or  motive  to  the 
act,  or  omission  of  the  other,  and  by  which  he  is  actually 
misled  to  his  injury. 

"In  the  next  place,  the  misrepresentation  must 
not  only  be  in  something  material,  but  it  must  be  in 
something,  in  regard  to  which  the  one  party  places  a 
known  trust  and  confidence  in  the  other.  It  must 
not  be  a  mere  matter  of  opinion,  equally  open  to  both 
parties  for  examination  and  inquiry;  and  which 
neither  party  is  presumed  to  trust  to  the  other,  but  to 
rely  on  his  own  judgment. 

'  The  doctrine  of  these  text  writers  is  illustrated  by 
the  cases  in  the  books,  some  of  which  present  very 
strong  applications  of  it;  for  it  is  held  to  extend  not 
only  to  the  parties  to  the  contract,  but  also  to  others, 
who,  from  gross  negligence,  are  guilty  of  misrepresenta- 
tion. Thus,  for  example,  in  the  case  of  Pearson  vs. 
Morgan  (2  Brown's  Ch.  Cases,  385),  where  A,  being 
interested  in  an  estate  in  fee,  which  was  charged  with 
£8,000  in  favor  of  B,  was  applied  to  by  C,  who  was 
about  to  lend  money  to  B,  to  know  whether  the 
£8,000  was  still  a  subsisting  charge  on  the  estate. 
A  stated  that  it  was,  and  C  lent  his  money  to  B  accord- 
ingly. It  appeared,  afterwards,  that  the  charge  had 
been  satisfied,  yet  it  was  held  that  the  money  lent  was 
a  charge  on  the  lands  in  the  hands  of  A's  heirs,  because 
he  either  knew,  or  ought  to  have  known  the  fact 
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of  satisfaction,  and  his  representation  was  a  fraud 
onC. 

"Of  a  similar  character  was  the  case  of  Hobbs  vs. 
Norton  (1  Ver.,  136),  where  one  entered  into  an  agree- 
ment for  the  purchase  of  an  annuity,  charged  on  the 
lands  of  a  third  person,  and  was  encouraged  in  the 
course  of  the  transaction  by  the  latter,  who  suggested 
his  own  title,  and  it  afterwards  appeared  that  such  title 
was  of  a  nature  to  have  enabled  the  owner  to  avoid  the 
annuity ;  yet  he  was,  as  to  the  purchaser,  held  under  an 
obligation  to  confirm  it. 

"Cases  of  this  class  present  the  principle  in  its 
strongest  aspect;  because  in  these  cases,  the  parties 
making  the  representation  were  bound  by  it  to  prevent 
a  loss  to  others,  although  they  themselves  derived  no 
advantage  from  it ;  whereas,  in  those  instances  in  which 
the  parties  to  the  contract  made  the  representation, 
they  would  receive  benefit  to  the  amount  of  the  loss 
which  the  misrepresentation  would  produce  to  the  other 
party,  who  acted  on  the  faith  of  it;  if  the  court  did 
not  relieve  against  it. 

"This  principle  has  been  adopted  in  the  courts 
of  our  own  country.  In  Fulton's  Executors  vs. 
Roosevelt  (5  Johns  Ch.  Rep.,  174),  the  case  was  this: 
Fulton  was  induced  by  the  representations  of  Roosevelt 
that  he  had  discovered  a  valuable  coal  mine  on  the  bank 
of  the  Ohio  River,  to  contract  for  the  purchase  of  a 
tract  of  land,  stated  by  Roosevelt  to  embrace  the  mine; 
and  besides  giving  to  Roosevelt  $4,400,  Fulton  coven- 
anted to  pay  him  $1,000  annually,  for  twenty  years; 
but  the  annuity  was  to  cease,  if,  after  the  mine  was 
faithfully  worked  by  Fulton,  it  should  not  produce  at 
least  $12,000,  etc.  " 

"And    the    land    was    accordingly    conveyed    to 


128  TORTS. 

Fulton.  It  appeared  that  there  was  no  coal  within 
the  boundaries  of  the  land  conveyed  although  there 
was  coal  adjoining  it,  in  the  bed  of  the  river,  which 
was  navigable,  deep  and  rapid;  but  the  working  of 
the  mine,  if  practicable,  would  be  very  hazardous, 
expensive  and  unprofitable.  The  contract  on  the 
part  of  Fulton  was  held  to  be  founded  in  mistake  and 
misrepresentation,  and  Roosevelt  was  perpetually 
enjoined  from  bringing  any  suit  against  Fulton,  to 
recover  the  annuity  agreed  to  be  paid  him. 

"In  that  case,  the  Chancellor  says:  Whether  the 
defendant  made  the  statement  in  his  letter  to  Fulton 
through  mistake,  or  under  the  delusions  of  his  own 
imagination,  or  by  design,  I  am  not  able  to  say.  It 
is  sufficient  for  the  decision  of  this  case,  that  the 
representations  are  not  supported,  but  are  contradicted 
by  proof,  and  that  the  claim  of  the  annuity,  upon  such  a 
state  of  the  case,  is  unconscientious  and  unjust.  And 
this  decree  was  affirmed  in  the  Court  of  Errors  (2 
Cowen,  129). 

'  'In  the  case  of  McFerran  vs.  Taylor  &  Massie,  in  this 
court  in  3  Cranch,  281,  the  court,  after  remarking  that 
there  was  a  material  misrepresentation,  and  that  the 
defendant  had  contended  that  it  originated  in  mistake, 
not  in  fraud,  say :  from  the  situation  of  the  parties,  and 
of  the  country,  and  from  the  form  of  the  entry,  it  was 
unreasonable  to  presume  that  this  apology  is  true  in 
point  of  fact;  but  the  court  does  not  conceive  that  the 
fact  will  amount  to  a  legal  justification  of  the  person 
who  has  made  the  representation.  He  who  sells 
property  on  a  description  given  by  himself,  is  bound 
to  make  good  that  description;  and  if  it  be  untrue  in  a 
material  point,  although  the  variance  be  occasioned  by 
a  mistake,  must  still  remain  liable  for  that  variance. 
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"The  principles  of  these  cases  we  consider  founded 
in  sound  morals  and  law.  They  rest  upon  the  ground 
that  the  party  selling  property  must  be  presumed 
to  know  whether  the  representation  which  he  makes 
of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is 
fraud  of  the  most  positive  kind ;  but  if  he  does  not  know 
it,  then  it  can  only  be  from  gross  negligence;  and  in 
contemplation  of  a  court  of  equity,  representations 
founded  on  mistake,  resulting  from  such  negligence,  is 
fraud.  (6  Ves.,  180,  189;  Jeremy,  385,  386.)  The 
purchaser  confides  in  it,  upon  the  assumption  that  the 
owner  knows  his  own  property,  and  truly  represents  it; 
and,  as  was  well  argued  in  the  case  in  Cranch,  it  is 
immaterial  to  the  purchaser  whether  the  misrepresenta- 
tions proceeded  from  mistake  or  fraud.  The  injury 
to  him  is  the  same,  whatever  may  have  been  the  motives 
of  the  seller." 

The  rule  that  a  person  may  be  held  liable  in  an  ac- 
tion of  deceit  for  the  false  statements  which  he  may  make 
recklessly  is  based  upon  the  principle  that  the  speaker 
is  conscious  either  that  he  knows,  or  that  he  does  not 
know,  the  truth  of  what  he  states,  and  that  when, 
conscious  of  his  ignorance,  he  assumes  to  have  knowl- 
edge, he  acts  in  bad  faith  and  must  he  held  to  warrant 
the  truth  of  his  assertion,  and  so  is  liable  in  an  action 
for  deceit.21 

In  Stimson  vs.  Helps,22  the  Court  said:  "The 
law  holds  a  contracting  party  liable  as  for  a  fraud  on 
his  express  representations  concerning  facts  material 
to  the  treaty,  the  truth  of  which  he  assumes  to  know, 
and  the  truth  of  which  is  not  known  to  the  other 
contracting  party,  where  the  representations  were 

71  20  Cyc.,  27;    Hanger  vs.  Emms,  B  10  Pac.,  290. 

38    Ark.,    334;     Trimble    vs. 
Reid,  97  Ky.,  713. 
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false,  and  the  other  party,  relying  upon  them,  has  been 
misled  to  his  injury.  Upon  such  representations  so 
made  the  contracting  party  to  whom  they  are  made 
has  a  right  to  rely,  nor  is  there  any  duty  of  investigation 
cast  upon  him.  In  such  a  case  the  law  holds  a  party 
bound  to  know  the  truth  of  his  representations. 
Bigelow,  Fraud,  57,  60,  63,  67,  68,  87;  Kerr,  Fraud  and 
M.,  54,  et  seq.;  3  Wait,  Act.  and  Def.,  436.  This 
is  the  law  of  this  case,  and,  on  the  evidence,  warranted 
the  judgment  of  the  court  below. 

'The  objection  was  made  below,  and  is  renewed 
here,  that  the  complaint  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action.  Two  points  are  made : 

(1)  That  the   complaint  does  not  allege  that  the 
defendant    knew  the    representations    to    be    false; 

(2)  That  it  does  not  allege  intent  to  defraud. 

"It  is  necessary,  in  order  to  constitute  a  fraud, 
that  the  party  who  makes  a  false  representation  should 
know  it  to  be  false.  He  who  makes  a  representation 
as  of  his  own  knowledge,  not  knowing  whether  it  be  true 
or  false,  and  it  is  in  fact  untrue,  is  guilty  of  fraud  as  much 
as  if  he  know  it  to  be  untrue.  In  such  a  case  he  acts  to 
his  own  knowledge  falsely,  and  the  law  imputes  a  fraudu- 
lent intent.  Kerr,  Fraud  and  M.,  54,  et  seq.,  and  cases 
cited;  Bigelow,  Fraud,  63,  84,  453;  3  Wait,  Act.  and 
Def.,  438  et  seq.;  2  Estee  Pr.,  394  et  seq.  'Fraud' 
is  a  term  which  the  law  applies  to  certain  facts,  and 
where,  upon  the  facts,  the  law  adjudges  fraud,  it  is 
not  essential  that  the  complaint  should,  in  terms, 
allege  it.  It  is  sufficient  if  the  facts  stated  amount  to  a 
case  of  fraud.  Kerr,  Fraud  and  M.,  366  et  seq., 
and  cases  cited;  2  Estee,  PL,  423.  The  complaint 
in  this  case  states  a  substantial  cause  of  action,  and  is 
fully  supported  by  the  evidence. 
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"The  action  of  the  county  court  in  refusing  to 
allow  the  appellant  to  appeal  to  the  district  court 
after  he  had  given  notice  of  an  appeal  to  this  court,  and 
time  had  been  given  in  which  to  perfect  it,  cannot  be 
assigned  as  error  on  this  record.  If  it  was  an  error,  it 
was  error  not  before,  but  after,  the  final  judgment  from 
which  this  appeal  is  taken." 

A  person  is  not  at  libetry  to  make  positive  as- 
sertions about  the  facts  material  to  a  transaction  unless 
he  knows  them  to  be  true ;  and  if  a  statement  so  made 
is  in  fact  false,  the  assertor  cannot  relieve  himself  from 
the  imputation  of  fraud  by  pleading  ignorance,  but  must 
respond  in  damages  to  any  one  who  has  sustained  loss 
by  acting  in  reasonable  reliance  upon  such  assertion.23 

Where  the  vendor  honestly  expresses  an  incorrect 
opinion  as  to  the  amount,  quality,  and  value  of  the  goods 
he  disposes  of  in  a  sale  of  his  business  and  good-will 
thereof,  and  the  purchaser  sees  or  knows  the  property, 
or  has  an  opportunity  to  know  it,  no  action  for  false 
representations  will  lie.24 

Mere  "dealing  talk"  in  the  sale  of  goods,  unless 
accompanied  by  some  artifice  to  deceive  the  purchaser 
or  throw  him  off  his  guard,  or  some  concealment  of 
intrinsic  defects  not  easily  detected  by  ordinary  care 
and  diligence,  does  not  amount  to  misrepresentation.25 

It  is  not  necessary  in  an  action  of  deceit  to  show 
that  the  defendant  had  any  interest  in  the  subject 
matter  or  that  he  received  any  benefit  from  the  fraud.26 
The  defendant  is  liable,  in  such  cases,  not  upon  any 
idea  of  benefit  to  himself,  but  because  on  account  of  his 

23  Lynch  vs.  Mercantile  Trust  Co.,  x  Leonard    vs.   Springer,    197   111., 

18  Fed.  Rep.,  486.  532,    citing    Weatherford    vs. 

24  Collins   vs.    Jackson,    19   N.   W.  Fishback,  3  Scan.,  170;  Eames 

Rep. ,947.  vs.  Morgan,  37  111.,  260;  Ends- 

26  Reynolds    vs.    Palmer,    19   Fed.  ley  vs.  Johns,  120  111.,  469. 

Rep. ,433. 
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wrongful  act,  he  is  responsible  for  the  consequent  injury 
to  the  other  party.27 

SECTION  58.  PLAINTIFF'S  BELIEF  IN  THE  TRUTH  OP 
THE  REPRESENTATIONS. 

It  is  not  enough  that  the  defendants  should  have 
known  that  the  representations  were  false;  it  is  also 
necessary  that  the  plaintiff  should  have  been  ignorant 
of  such  falsity,  and  should  have  believed  the  statements 
to  be  true.  The  purpose  of  an  action  for  deceit  is  not 
to  punish  the  defendant,  but  to  recompense  the  plaintiff 
for  the  injury  he  has  received.  If  he  had  knowledge 
of  the  falsity  of  the  statements  made  by  the  defendant, 
he  cannot  have  been  injured  thereby.  If,  in  spite  of 
his  knowledge  of  such  falsity,  he  still  enters  into  the 
contract  with  the  defendant  he  must  be  deemed  to  have 
done  so  on  account  of  some  other  motive  than  that 
furnished  by  the  statements  known  to  be  false.28 
And  it  has  been  held  that  the  plaintiff  cannot  maintain 
an  action  of  deceit  merely  for  the  loss  of  a  good  bargain, 
as  where  a  vendor  misrepresents  the  boundaries  of  the 
land  and  the  purchaser  on  discovering  that  the  vendor 
has  no  title  to  a  part  of  the  land  within  the  boundaries 
as  represented,  refuses  to  accept  the  deed ;  the  remedy 
being  an  action  to  recover  back  the  purchase  money.29 

The  question,  whether  in  each  particular  case,  the 
plaintiff  was  justified  in  relying  upon  the  representa- 
tions of  the  defendant,  or  should  have  investigated  the 
truth  of  the  matter  for  himself,  is  a  question  of  fact 
for  the  jury.  The  defendant  can  never  set  up  the 
manifest  absurdity  of  his  false  representations  as  a 
defense  to  an  action  of  deceit  against  him.  In  Barnett 

17  14  Am.  and  Eng.  Ency.  of  Law,  5   Ohio   S.   and   C.    PI.    Dec., 

2nd  Ed.,  p.  153.  113;    Loper  vs.  Robinson,  54 

*  Clantman  vs.  Bailey,  62  N.  H.,  Tex.,  510. 

44;    Stafford   vs.   Newson,  31  *"  20  Cy.,  32;   Fogan  vs.  Newson, 

N.  C.f  509;   Spencer  vs.  King,  12  N.  C.,  20. 
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vs.  Ferderick,80  the  Court  said:  "It  is  difficult  to  draw 
a  line  beyond  which  human  credulity  cannot  go,  es- 
pecially in  speculations  in  mining  stocks.  If  the  re- 
presentations were  so  extravagant  that  sensible,  cau- 
tious people  would  not  have  believed  them,  that  is  a 
proper  consideration  for  the  jury  in  determining  whether 
plaintiff  believed  and  relied  upon  them;  but  it  does  not 
preclude  a  finding  that  plaintiff  did  so,  nor  relieve 
defendant  from  his  liability  for  his  fraud  if  he  com- 
mitted fraud.  It  is  as  much  an  actionable  fraud  wil- 
fully to  deceive  a  credulous  person  with  an  improb- 
able falsehood  as  it  is  to  deceive  a  cautious,  sagacious 
person  with  a  plausible  one.  The  law  draws  no  line 
between  the  two  falsehoods.  It  only  asks,  in  either 
case,  was  the  lie  spoken  with  intent  to  deceive 
and  defraud,  and  was  the  false  statement  believed  and 
money  paid  on  the  faith  that  it  was  true?  These  ques- 
tions are  for  the  jury." 

SECTION    59.     NECESSITY    THAT    THE    DEFENDANT 

SHOULD    HAVE    MADE    THE    REPRESENTATION 

WITH    THE    INTENTION    THAT    IT    SHOULD 

BE  ACTED  UPON. 

The  representation,  relied  upon  as  the  basis  of 
the  suit,  must  have  been  made  with  the  intention  of 
being  acted  upon.  It  is  sufficient  that  the  representa- 
tions were  either  made  especially  to  the  plaintiff; 
or  to  a  class  of  persons  in  which  the  plaintiff  was  in- 
cluded; or  generally  to  the  public  with  the  intention 
of  inducing  anyone  who  would  to  act  upon  them. 
Fraudulent  mining  advertisements  will  serve  as  a  very 
common  illustration  of  this  last  method.  The  plain- 
tiff cannot  recover  on  the  strength  of  representations, 

»  78Wis.,  1,  11;47N.  W.,  6. 
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made  for  other  purposes,31  or  for  the  purpose  of  influenc- 
ing other  persons.32  For  example,  an  action  for  dam- 
ages for  fraudulently  inducing  plaintiff  to  take  the  notes 
of  a  corporation  by  the  false  representations  of  its 
officers  as  to  the  amount  of  its  paid-up  capital  stock, 
could  not  be  maintained  against  them  by  evidence  of 
the  falsity  of  their  statement  of  the  amount  of  its 
paid-up  capital  stock,  filed  with  the  state  commissioner, 
as  required  by  a  state  statute,  since  such  statement  was 
not  addressed  to  nor  intended  for  the  public.33  This 
last  point  was  decided  in  the  case  of  Hunnewell  vs. 
Duxbury,34  where  the  Court  said:  'The  action  is 
tort  for  deceit  inducing  the  plaintiff  to  take  notes  of  a 
corporation  by  false  and  fraudulent  representations, 
alleged  to  have  been  made  to  him  by  the  defendants, 
that  the  capital  stock  of  the  corporation,  amounting  to 
$150,000,  had  been  paid  in,  and  that  patents  for  elec- 
trical advertising  devices  of  the  value  of  $149,650  had 
been  transferred  to  it.  From  the  exceptions  it  appears 
that  the  corporation  was  organized  in  January,  1885, 
under  the  laws  of  Maine  and  engaged  in  business  in 
Massachusetts;  that  it  filed  with  the  commissioner 
of  corporations  a  certificate  dated  August  11,  1885, 
required  by  St.  1884,  c.  330,  Sec.  3,  signed  by  the  de- 
fendants, with  a  jurat  stating  that  on  that  date  they  had 
severally  made  oath  that  the  certificate  was  true  to  the 
best  of  their  knowledge  and  belief;  that  before  the 
plaintiff  took  the  notes  the  contents  of  this  certificate 
had  been  communicated  to  him  by  an  attorney  whom 
he  had  employed  to  examine  the  records  and  that  he 

11  Hunnewell    vs.    Duxbury,     154  100;  Linington  vs.  Strong,  111 

Mass.,  286;  28  N.  E.,  267;  13  111.,   152;    Wai-field  vs.  Clark, 

L.  R.  A.,  733;    Brocket!  vs.  118  Iowa,  69. 

Griswold,  112  N.  Y.,  454;    20  s3  Hunnewell     vs.     Duxbury,     154 

N.  E.,  376.  Mass.,  286:  28  N.  E.,  267;  13 

11  Grier  vs.  Behan,  5  Houst,  401;  L.  R.  A.,  733. 

Hunt   vs.   Hardwick,   68  Ga.,  B    Id. 
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relied  upon  its  statements  in  accepting  the  notes.  There 
was  no  other  evidence  of  the  making  of  the  alleged 
representations.  The  main  question  is  whether  the 
plaintiff  can  maintain  an  action  of  deceit  for  alleged 
misstatements  contained  in  the  certificate.  In  the 
opinion  of  a  majority  of  the  court  this  question  should 
have  been  decided  adversely  to  the  plaintiff.  The 
execution  by  the  defendants  of  the  certificate  to  enable 
the  corporation  to  file  it  under  St.  1884,  C.  330,  Sec.  3, 
was  too  remote,  from  any  design  to  influence  the  action 
of  the  plaintiff,  to  make  it  the  foundation  of  an  action 
of  deceit.  To  sustain  such  an  action  misrepresenta- 
tions must  either  have  been  made  to  the  plaintiff 
individually,  or  as  one  of  the  public,  or  as  one  of  a  class 
to  whom  they  are  in  fact  addressed,  or  have  been  in- 
tended to  influence  his  conduct  in  the  particular  of 
which  he  complains.  This  certificate  was  not  com- 
municated by  the  defendants  or  the  corporation  to  the 
public  or  the  plaintiff.  It  was  filed  with  a  state  official 
for  the  definite  purpose  of  complying  with  a  requirement 
imposed  as  a  condition  precedent  to  the  right  of  the 
corporation  to  act  in  Massachusetts.  Its  design  was 
not  to  procure  credit  among  merchants,  but  to  secure 
the  right  to  transact  business  in  the  state.  The  terms 
of  the  statute  carry  no  implication  of  such  a  liability. 
Statutes  requiring  similar  statements  from  domestic 
corporations  have  been  in  force  here  since  1829,  and 
whenever  it  was  intended  to  impose  a  liability  for  false 
statements  contained  in  them  there  has  been  an  express 
provision  to  that  effect;  and  a  requisite  of  the  liability 
has  uniformly  been  that  the  person  to  be  held  signed 
knowing  the  statement  to  be  false.  St.  1829,  Sec.  90; 
Rev.  St.,  c.  38,  Sec.,  28 ;  Gen.  St.,  c.  160,  Sec.  30 ;  St.  1870, 
c.  224,  Sec,  38.,  cl,  5;  Pub.  St.,  c.  106,  Sec.  60,  cl.  5. 
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To  hold  that  St.  1884,  c.  330,  Sec.  3,  imposes  upon 
those  officers  of  a  foreign  corporation  who  sign  the 
certificate,  which  is  a  condition  of  its  admission, 
the  added  liability  of  an  action  of  deceit  is  to  read  into 
the  statute  what  it  does  not  contain.  If  such  an 
action  lies,  it  might  have  been  brought  in  many 
instances  upon  representations  made  in  returns  re- 
quired of  domestic  corporations,  and  yet  there  is  no 
instance  of  such  an  action  in  our  reports.  In  Fogg 
vs.  Pew,  10  Gray,  400,  it  is  held  that  the  misrepresenta- 
tions must  have  been  intended  and  allowed  by  those 
making  them  to  operate  on  the  mind  of  the  party 
induced,  and  have  been  suffered  to  influence  him. 
In  Bradley  vs.  Poole,  98  Mass.,  169,  the  representa- 
tions proved  and  relied  on  were  made  personally  by  the 
defendant  to  the  plaintiff  in  the  course  of  the  negotia- 
tion for  the  share  the  price  of  which  the  plaintiff  sought 
to  recover.  Felker  vs.  Yarn  Co.,  148  Mass.,  226; 
19  N.  E.  Rep.,  220,  was  an  action  under  Pub.  St.,  c. 
106,  Sec.  60,  to  enforce  a  liability  explicitly  declared 
by  the  statute.  Nor  is  there  any  English  case  which 
goes  to  the  length  necessary  to  sustain  the  plaintiff's 
action.  The  English  cases  fell  under  two  heads: 
(1)  Those  of  officers,  members,  or  agents  of  cor- 
porations, who  have  issued  a  prospectus  or  report 
addressed  to  and  circulated  among  share  holders  or 
the  public  for  the  purpose  of  inducing  them  to  take 
shares;  (2)  Those  persons  who  to  obtain  the  listing 
of  stocks  or  securities  upon  the  stock  exchange  in  order 
that  they  may  be  more  readily  sold  to  the  public, 
have  made  representations  to  the  officials  of  the 
exchange,  which  in  due  course  have  been  communi- 
cated to  buyers.  Bagshaw  vs.  Seymour,  4  C.  B. 
(N.  S.),  873;  Watson  vs.  Earl  of  Charlemont,  12 
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N.  and   E.    (N.  S.),  856;    Bedford  vs.  Bagshaw,  4 
Hurl  and  N.,  537;  Jarrett  vs.  Kennedy,  6  C.  B.,  319; 
Campbell  vs.  Fleming,  1  Adol.  and  E.,  40;   Peek  vs. 
Deny,  37  Ch.  Div.,  541,  and  L.  R.,  14  App  Cas.,337; 
Angus  vs.  Clifford,  2  L.  R.  Ch.,  449.     In  these  cases 
the    representations    were    clearly    addressed    to    the 
plaintiffs,  among  others  of  the  public  or  of  a  class, 
and  were  plainly  intended  and  calculated  to  influence 
their  action  in  the  specific  matter  in  which  they  claimed 
to  have  been  injured.     So,  too,  in  the  American  cases 
relied  on  to  support  the  action.    Morgan  vs.  Skiddy, 
62  N.  Y.,  319;   Terwilliger  vs.  ^elegraph  Co.,  59  II., 
249 ;  Paddock  vs.  Fletcher,  42  Vt.,  380.    The  numerous 
cases  cited  in  the  note  to  Palsey  vs.  Freeman,  2  Smith 
Lead.  Cas.  (9th  Amer.  Ed.),  p.  1320,  are  of  the  same 
character.     In  the  case  at  bar  the  certificate  was  made 
and  filed  for  the  definite  purpose,  not  of  influencing 
the  public,  but  of  obtaining  from  the  state  a  specific 
right,  which  did  not  affect  the  validity  of  its  contracts, 
but  merely  relieved  its  agents  in  Massachusetts  of  a 
penalty.     It  was  not  addressed  to  or  intended  for  the 
public,  and  was  known  to  the  plaintiff  only  from  the 
search  of  his  attorney.     It  could  not  have  been  intended 
or  designed  by  the  defendants  that  the  plaintiff  should 
ascertain  its  contents,  and  be  induced  by  them  to  take 
the  notes.     It  is  not  such  a  representation  made  by 
one  to  another  with  intent  to  deceive  as  will  sustain 
the  action.     Its  statements  are  in  no  fair  sense  ad- 
dressed to  the  person  who  searches  for,  discovers,  and 
acts  upon  them,  and  cannot  fairly  be  inferred  or  found 
to  have  been  made  with  the  intent  to  deceive  him. 
This  view  of  the  law  disposes  of  the  case,  and  makes  it 
unnecessary  to  consider  the  other  questions  raised  at 
the  trial.'' 
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SECTION  60.    NECESSITY  THAT  THE  PLAINTIFF  SHOULD 

HAVE    ACTED    UPON    THE    REPRESENTATIONS 

AND  HAVE  BEEN  DAMAGED  THEREBY. 

Misrepresentations  by  themselves  do  not  constitute 
a  ground  of  action;  it  is  necessary  that  such  representa- 
tions result  in  damage  to  the  plaintiff  before  there  can 
be  any  recovery  by  him.  If  the  person  to  whom  the 
misrepresentations  were  made  does  not  enter  into  the 
contract  in  connection  with  which  the  misrepresenta- 
tions were  made,  there  is  of  course  no  damage  and  no 
action.  This  is  also  true  even  if  the  plaintiff  entered 
into  such  contract,  but  was  not  induced  to  do  so  by 
the  misrepresentations.35  If  a  person  relies  on  his 
own  judgment,  and  this  proves  to  have  been  erroneous, 
he  cannot  then  be  allowed  to  sue  another  party  for  the 
loss.36  A  partial  reliance  upon  the  defendant's  mis- 
representations is,  however,  sufficient  to  permit  a 
recovery.37  The  representations  must  have  been  acted 
upon  within  a  reasonable  time  after  they  were  made; 
what  will  constitute  a  reasonable  time,  under  all  the 
circumstances  of  the  case,  is  a  question  for  the  jury.38 

As  the  final  requisite  for  recovery  by  the  plaintiff 
his  acting  upon  the  misrepresentations  of  the  defendant 
must  have  resulted  in  damage  to  him.  This  damage 
must  not  have  been  contingent,  uncertain  or  too 
remote.  For  consideration  of  this  point,  see  Subject 
of  Damages.39 

88  Ming  vs.  Woolfalk,  116  U.  S.,  599;  National  Bank,  112  Fed.,  931; 

Brockett  vs.  Griswold,  112  N.  Handy  vs.  Waldron,  19  R.  I., 

Y.,  454;  20  N.  E.,  376.  618;  35  Atl.,  884;    Strong  vs. 

89  Anderson   vs.   McPike,   86   Mo.,  Strong,  102  N.  Y.,  69;  5  N.  E., 

293;  Granel  vs.  Wolfe,  185  Pa.  799. 

St.,  83;    Herring  vs.   Draper,  m  Chilson   vs.   Houston,  9  N.   D., 
2Houst.,  158.  498;  84  N.  W.,  354. 

87  Hindman    vs.    Louisville    First  *  Volume  IV,  Subject  9. 


CHAPTER  XI. 
ACTIONS  INVOLVING  MALICE. 

SECTION  61.    MALICIOUS  PROSECUTION. 

The  most  important  tort  action  involving  malice, 
is  that  of  malicious  prosecution.  "Malicious  prosecu- 
tion, regarded  as  a  remedy,  is  a  distinctive  action  ex 
delictu  for  the  recovery  of  damages  to  person,  property, 
or  reputation,  shown  to  have  proximately  resulted 
from  a  previous  civil  or  criminal  proceeding,  which 
was  commenced  or  continued  without  probable  cause, 
but  with  malice,  and  which  has  terminated  unsuccess- 
fully. Regarded  as  a  specific  tort,  it  is  the  wrong  so 
committed."  * 

SECTION  62.    ELEMENTS  OF  THE  ACTION  OF  MALICIOUS 
PROSECUTION. 

To  sustain  an  action  for  malicious  prosecution, 
the  following  elements  must  each  be  proved:  (1) 
The  commencement  or  continuation  of  an  original 
criminal  or  civil  judicial  proceeding;  (2)  its  legal  causa- 
tion by  the  present  defendant  against  the  plaintiff,  who 
was  the  defendant  in  the  original  proceeding;  (3)  its 
bona  fide  termination  in  favor  of  the  present  plain- 
tiff; (4)  the  absence  of  probable  cause  for  such  proceed- 
ing; (5)  the  presence  of  malice  therein;  (6)  damage 
conforming  to  legal  standards,  resulting  to  plaintiff.2 

SECTION  63.    THE  ORIGINAL  ACTION. 

In  England,  this  action  could  only  arise  out  of  an 
original  criminal  proceeding; 3  but  in  the  United  States, 

1  26  Cyc.,  p.  6.  s  Quartz  Hill  Consol.Gold  Min.  Co. 

»  26  Cyc.,  p.  8.  vs.  Eyre,  11  Q.  B.  D.,  674;  52 

L.  J.  Q.  B.,  4488. 
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it  may  also  be  based  upon  a  malicious  civil  suit.4 
Actions  like  forcible  entry  and  detainer,5  replevin,8 
ejectment,7  may  be  the  basis  for  an  action  of  malicious 
prosecution,  as  may  also  the  misuse  of  extraordinary 
remedies,8  or  auxiliary  proceedings9  such  as  garnish- 
ment,10 or  attachment. 

The  subject  of  suits  for  malicious  prosecution 
based  upon  civil  suits,  and  the  reason  why  the  English 
rule  should  not  apply  in  this  country,  are  thoroughly 
discussed  by  the  Court  in  the  case  of  Pope  vs.  Pol- 
lock,11 in  the  following  language: 

"Will  the  prosecution  of  a  suit  in  forcible  entry 
and  detainer,  which  results  in  a  verdict  for  the  de- 
fendant, where  the  same  is  prosecuted  maliciously, 
and  without  probable  cause,  afford  ground  for  an 
action  hi  the  nature  of  a  suit  for  malicious  prosecution, 
is  the  question  in  this  case.  The  more  common  causes 
for  actions  for  malicious  prosecution  are  groundless 
and  malicious  prosecutions  of  criminal  charges.  But 
that  actions  of  the  kind  can  be  maintained  where  there 
has  been  an  unjustifiable  and  malicious  seizure  of  the 
property  of  the  complaining  party,  as  well  as  of  the 
person,  there  is  no  question.  Whether  or  not  such 
an  action  may  be  maintained  where  there  has  been  no 
deprivation  of  liberty,  or  of  the  possession,  use  or  en- 

4  Payne  vs.  Donegan,  9  HI.  App.,  8  Dibrell    vs.    Robinson,    1    Tex. 

566;    Savage    vs.    Brewer,    16  App.,    Am.    Cases,    Sec.    721. 

Pick.    (Mass.),    453,    28    Am.  This  is  particularly  true  in  the 

Dec.,  255.  case  of  the  misuse  of  injunc- 

*  Nichelson  vs.  Cameron  Lumber  tions.  Mitchell  vs.  South- 
Co.,  39  Wash.,  669;  81  Pac.,  western  R.  Co.,  75  Ga.,  398; 
1059.  Crate  vs.  Kohlsaat,  44  111.  App. , 

8  McPherson  vs.  Runyon,  41  Minn.,  460;  Newark  Coal  Co.  vs.  Up- 

524,  43  N.  W.,  392.  son,  40  Ohio  St.,  17. 

7  Slater  vs.  Kimbro,  91  Ga.,  217,  9  Roberts  vs.  Keeler,  111  Ga.,  181, 

18  S.  E.,  296.     It  is  only  where  36  S.  E.,  617. 

there  are  special  circumstances  10  Nix  vs.  Goodhill,  95  Iowa,  282, 

of   oppression,   however,   that  63   N.   W.,   701,   58   Am.   St. 

an    action    of    ejectment    will  Rep.,  434. 

furnish  the  basis  for  an  action  "  46  Ohio  St.,  367,  21  N.  E.,  356, 

of  malicious   prosecution.  15  Am.  St.  Rep.,  608,  4  L.  R. 

A.,  255. 
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joyment  of  property,  has  been  the  subject  of  much 
discussion,  and  of  contrary  holdings.  It  appears  that 
in  England,  by  the  common  law,  prior  to  the  statute 
of  Marlbridge,  52  Hen.  Ill  (1259),  actions  of  this 
character  were  allowed,  but  since  the  passage  of  that 
statute,  which  gave  the  successful  defendant  judg- 
ment for  costs  against  the  plaintiff,  the  right  to  main- 
tain such  actions  has  been  uniformly  denied,  it  being 
held  that  if  one  prosecutes  an  ordinary  civil  action 
against  another  maliciously,  and  without  reasonable 
or  probable  cause,  an  action  for  the  resulting  damage 
is  not  maintainable.  So,  too,  hi  this  country,  many 
decisions  of  like  tenor  have  been  made.  The  courts 
have  said  that  courts  of  law  are  open  to  every  citizen, 
and  that  the  costs  which  the  defendant  gets  are  a 
compensation  for  the  wrong.  If  every  suit  may  be 
retired  on  an  allegation  of  malice,  the  evil  would  be 
intolerable,  and  the  malice  in  each  subsequent  suit 
would  be  likely  to  be  greater  than  in  the  first;  and 
that,  if  a  defendant  ought  to  have  damages  upon  a 
false  claim,  then  the  plaintiff  ought  to  have  damages 
on  a  false  plea,  which  would  make  litigation  intermin- 
able. Beauchampe  vs.  Croft,  Klelw.,  26;  Fitzh.  Nat. 
Brev.,  429;  1  Bac.  Abr.,  141;  Savil  vs.  Roberts,  1 
Salk.,  14;  Bull.  N.  P.,  11;  Parker  vs.  Langley,  Gilb., 
K.  B.,  163;  Goslin  vs.  Wilcock,  2  Wils.,  305;  1  Amer. 
Lead.  Cas.,  261,  note;  Cooley,  Torts,  189;  Townsh. 
Sland.  &  Lib.,  Sec.  410;  Taylor  vs.  Wilson,  1  N.  J. 
Law,  362;  Woodmansie  vs.  Logan,  2  N.  J.  Law,  68; 
Kramer  vs.  Stock,  10  Watts,  115;  Thomas  vs.  Rouse, 
2  Brev.,  75;  Ray  vs.  Law,  Pet.  C.,  207;  Potts  vs.  Inky, 
4  X.  J.  Law,  330;  McNamee  vs.  Minke,  49  Md.,  122; 
Muldoon  vs.  Rickey,  103  Pa.  St.,  110;  Wetmore  vs. 
Mellinger,  64  Iowa,  751;  18  N.  W.  Rep.,  870;  Bitz  vs. 
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Meyer,  40  N.  J.  Law,  252;  Mayer  vs.  Walter,  64  Pa. 
St.,  283. 

"  Where  such  suits  have  been  maintained,  the  right 
has  been  placed  upon  the  ground  that  taxable  costs, 
including,  as  in  most  states,  but  the  fees  of  witnesses 
and  officers  of  court,  afford  a  very  partial  and  inade- 
quate  remuneration   for   the   necessary   expenses   of 
defending  an  unfounded  suit,  and  no  remedy  at  all  to 
repair  the  injury  received.     It  is  upon  this  principle, 
in  part,  that  actions  have  ever   been  sustained  for 
malicious  criminal   prosecutions,    in  which  no   costs 
are  taxed  in  favor  of  the  accused.     Where  an  action 
is  brought  and  prosecuted  maliciously,  and  without 
probable  cause,  it  is  an  abuse  of  legal  process,  and  the 
plaintiff  asserts  no  claim  in  respect  to  which  he  has 
any  right  to  invoke  the  aid  of  the  law.     It  is  a  wrong 
to  disturb  one's  property  or  peace;  and  to  prosecute 
one  maliciously  and  without  probable  cause,  is  to  do 
that  person  a  wrong.    The  common  law  declares  that 
for  every  injury  there  is  a  remedy,  and  to  deny  remedy 
in  such  case  would  violate  this  wholesome  principle. 
The  burden  of  establishing  both  malice  and  want  of 
probable  cause  will  prove  a  sufficient  check  to  reckless 
suits  of  this  character.     When  the  plaintiff  sets  the 
law  in  motion,  he  is  the  cause,  if  it  be  done  ground- 
lessly  and  maliciously,  of  defendant's  damage,  and 
the  defendant  but  stands  upon  his  legal  rights  when 
he  calls  upon  the  plaintiff  to  prove  his  case  to  the 
satisfaction  of  judge  and  jury.     Vanduzor  vs.  Linder- 
man,  10  Johns,  106;  Pangburn  vs.  Bull,  1  Wend.,  345; 
Whipple  vs.  Fuller,  11  Conn.,  582;  Closson  vs.  Staples, 
42  Vt.,  209;  Marbourg  vs.  Smith,  11  Kan.,  554;  Bigelow, 
Torts  (2d  Ed.),  71;  Smith  vs.  Smith,  56  How.  Pr.,  316; 
Bump  vs.  Betts,  19  Wend.,  421;  Woods  vs.  Finnell, 
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13  Bush.,  628;  Hoyt  vs.  Macon,  2  Colo.,  113;  Payne' 
vs.  Donegan,  9  111.  Appl.,  566;  McCardle  vs.  McGinley, 
86  Ind.,  528;  Juchter  vs.  Boehm,  67  Ga.,  534;  Law- 
rence vs.  Hagermann,  56  111.,  68;  Atwood  vs.  Monger, 
Style,  378.     See,  also,  an  able  review  of  the  subject 
by  John  D.  Lawson,  Esq.,  of  the  St.  Louis  Bar.    21 
Amer.  Law  Rep.,  281.    There  seems,  as  will  appear 
by  reference  to  these  citations,  abundant  authority 
in  other  states  of  the  U nion  to  support  the  proposition 
that  a  suit  may  be  maintained  for  damages  arising 
from  the  prosecution  of  an  ordinary  civil  action,  when 
the  same  is  done  maliciously,  and  without  probable 
cause,  but  without  disturbance  to  person  or  property. 
The   precise   question  has  not  been  made  hi  Ohio, 
though  hi  two  cases  (Tomlinson  vs.  Warner,  9  Ohio, 
104,  and  Fortman  vs.  Rottier,  8  Ohio  St.,  548),  this 
Court  has  held  that  an  action  may  be  maintained  for 
maliciously  and  without   probable  cause,  suing  out 
and  levying  a  writ  of  attachment.    So,  where  one  has 
been  wrongfully  deprived  of  the  use  of  his  land  by  the 
prosecution,  maliciously  and  without  probable  cause, 
of  an  injunction  proceeding,  the  Court  held  (Coal  Co. 
vs.  Upson,  40  Ohio  St.,  17) :  that  an  action  for  malicious 
prosecution  will  lie.     The  language  of  the  opinion, 
page  25,   is:      'It  may  now  be  considered  the  ap- 
proved  doctrine    that   an   action   for   the   malicious 
prosecution  of  a  civil  suit  may  be  maintained  when- 
ever, by  virtue  of  any  order  or  writ  issued  in  the 
malicious  suit,  the  defendant  hi  that  suit  has  been  de- 
prived of  his  personal  liberty,  or  of  the  possession, 
use,  or  enjoyment,  of  property  of  value/     It  will  be 
noted,    that,    where    damages    for    the    prosecution, 
maliciously  and  without  probable  cause,  of  an  ordinary 
civil  action  are  refused,  one  of  the  principal  reasons 
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given  is  that  the  allowance  of  taxed  costs  is  regarded 
as  sufficient  punishment  to  the  plaintiff  for  prosecuting, 
and  recompense  to  the  defendant  for  defending,  such 
an  action.  In  England,  the  taxed  costs  which  may 
be  awarded  to  a  successful  defendant,  include  not  only 
fees  of  court  officers  and  witness,  but  attorney's 
charges  for  preparing  the  case  for  trial,  and  the  hon- 
orarium of  the  barrister  who  tries  it,  and  in  a  number 
of  American  states  a  like  taxation  of  costs  prevails. 
But  in  Ohio,  the  successful  party  in  an  ordinary  action 
recovers  only  the  fees  of  witnesses  and  court  officers, 
leaving  his  own  personal  expenses  in  preparing  the 
case,  in  attending  the  trial,  and  his  attorney's  fees 
for  preparation  and  for  trial,  to  be  paid  without  reim- 
bursement. Taxed  costs  are  not  here  regarded  as 
affording  full  compensation  for  expenses  incurred, 
for  in  cases  where  damages  may  be  recovered  for 
malicious  injury,  fees  of  counsel,  as  well  as  court  costs, 
are  included  in  compensatory,  and  not  punitive  dam- 
ages. The  reason  for  the  rule  having  failed,  there  is 
much  ground  for  saying  that  the  rule  itself  fails." 

It  is  clear,  that  this  action  may  be  maintained  for 
maliciously  and  without  probable  cause,  suing  out  an 
attachment,12  and  seizing  the  goods  of  the  plaintiff,13 
even  if  there  was  an  indebtedness  at  the  time14  due 
by  the  plaintiff.15  The  reason  for  the  rule  is  founded 
in  a  well-known  principle  of  common  law.  In  Braid 
vs.  Hinchman,16  the  Court  said:  "There  are  but  few, 
if  any,  wrongs  for  which  the  law  does  not  provide  a 
remedy,  and  if  a  man  is  hurt  or  damaged  in  his  prop- 
erty, business,  credit,  or  reputation,  by  the  malicious 

"  Burjhart  vs.  Jennings,  2  W.  Va.,  "  i.  e.  the  plaintiff  in  the  action  for 
242.  malicious  prosecution,  who. 

18  Savage    vs.    Brewer,    16    Pick.  would  have  been  the  defendant 

(Mass.),  453.  in  the  original  action. 

u  Spaids  vs.  Barrett,  57  111.,  289;  »  68  Mich.,  590  36;  N.  W.,  664. 
11  Am.  Rep.,  10. 
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commencement  or  prosecution  of  a  civil  suit,  without 
probable  cause,  the  better  doctrine  is  that  he  can 
maintain  an  action  on  the  case  for  such  hurt  or  dam- 
age." 

The  original  suit,  whether  criminal  or  civil,  must 
have  been  instituted  or  participated  in  by  the  de- 
fendant.17 Liability  for  malicious  prosecution  may 
attach  either  through  the  personal  acts  of  the  de- 
fendant18 or  the  acts  of  his  agent,19  or  attorney,20  or  by 
ratification  by  the  defendant.21 

SECTION  64.    DEFENDANT'S  CONNECTION  WITH  THE 
ORIGINAL  ACTION. 

The  plaintiff,  in  an  action  for  malicious  prosecu- 
tion, must  show  the  defendant's  connection  with  the 
original  action.  It  is  sufficient  if  the  defendant  either 
commenced  the  action  or  continued  it  after  the  want 
of  probable  cause  had  been  shown.22  Where  an  action 
was  instituted  by  several  persons,  in  the  name  of  one, 
with  probable  cause,  and  afterward  during  the  progress 
of  the  suit,  the  person  in  whose  name  the  action  was 
commenced,  discovered  that  there  is  no  probable  cause 
of  action,  but  did  not  dismiss  the  suit,  he  was  held 
to  be  alone  liable  for  malicious  prosecution.23  Where 
one  party  caused  the  arrest  of  another  upon  a  warrant 
for  larceny  and  the  justice  of  the  peace,  before  whom 
the  case  comes,  of  his  own  motion,  changed  the  charge 


17  Wilkinson   vs.   Arnold,    11    Ind., 

45;  Cook  vs.  Proskey,  138  Fed. 
273;  77  D.  C.  A.,  563. 

18  Kurd  vs.  Shaw,  20  111.,  354;  Mc- 

Morris  vs.  Howell,  89  N.  Y. 
App.  Div.,272;85  N.  Y.  Suppl., 
1018.  One  who  both  makes 
an  arrest  and  originates  the 
proceeding  in  which  it  is  made 
may  be  liable  for  malicious 
prosecution,  although  pro- 
tected as  to  the  arrest.  Regis- 
ter vs.  Lee  Sam.,  94  Fed.,  343; 
Vol.  IV.-lo. 


36  C.  C.  A.,  285. 
19  Krulevitz    vs.    Eastern   R.   Co., 

140  Mass.,  573,  5  N.  E.,  500; 

Luden  vs.  McGee,  16  Ont.,  106. 
10  Burnap  vs.  Albert,  4  Fed.  Cas. 

No.  2,  170. 
21  Thompson  vs.  Bell,  11  Tex.  Am. 

App.,  1,32S.  W.,  142. 
n  Wenger  vs.  Phillips,  195  Pa.  St., 

214;  45  Atl.,  927,  78  Am.  St. 

Rep.,  810;   Blunk  vs.  Atchin- 

son,  etc.  R.  Co.,  38  Fed.,  311. 
23  Bicknell    vs.    Darion,    16  Pick. 

(Mass),  478. 
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to  one  of  disorderly  conduct,  imposed  a  fine  and  com- 
mitted the  accused  to  jail  in  default  of  payment  thereof, 
the  party  instigating  the  prosecution  was  held  not  to 
be  liable  for  anything  done  after  the  charge  had  been 
changed.24 

The  action  of  the  defendant  must  have  been 
the  proximate  and  efficient  cause  of  putting  the  law 
in  operation  in  the  original  case.25  The  action  does 
not  lie  for  merely  preferring  an  accusation,26  or  for 
making  to  a  magistrate  a  full  and  true  statement  of 
facts  which  the  magistrate,  mistakenly  believing  to 
constitute  a  good  ground  of  action,  issues  a  warrant 
upon.27  An  action  for  malicious  prosecution  does 
not  lie  where  the  defendant  made  no  effort  to  procure 
the  indictment,  but  merely  went  before  the  grand 
jury  upon  process  issued  by  the  State,28  or  where  the 
defendant  believing  that  a  crime  had  been  committed, 
called  in  a  police  inspector  and  stated  the  material 
facts  to  him,  expecting  him  to  make  further  investi- 
gations.29 

An  attorney  may  be  liable  for  suing  out  process,30 
or  procuring  an  arrest  when  he  knows  that  there  is  no 
cause  of  action;81  he  is  not  liable,  however,  when  he 
relies,  in  good  faith,  upon  the  information  furnished 
to  him  by  his  client.3 


32 


M  Frankfurter  vs.   Bryan,   12   111. 

App.,  549. 
34  Cook  vs.  Proskey,  138  Fed.,  273; 

Waker  vs.  Thies,  56  Mo.,  89; 

Wilkinson  vs.  Arnold,  11  Ind., 

45. 
88  White  vs.  Shrodski,  36  Mo.  App., 

635;  Brown    vs.    Ohadsey,    39 

Barb,     253;    Wasserman     vs. 

Louisville  etc.  R.  Co.,  28  Fed., 

802. 
v  Cole  vs.  Andrews,  74  Minn.,  93, 

76  N.  W.,  962.     A  complaining 

•witness  is  not  responsible  for 


the  judgment  of  a  magistrate  in 

issuing  a  search  warrant  upon 

an     insufficient     affidavit. 

Wilmerton  vs.  Sample,  42  111. 

App.,  254. 
*  Breneman  vs.  West,  21  Tex.  Civ. 

App.,  19,  50  S.  W.,  471. 
29  Burnham  vs.  Collateral  Loan  Co., 

179  Mass.,  268,  60  N.  E.,  617. 
10  Warfield  vs.  Campbell,  35  Ala., 

349. 

81  Burlap  vs.  Marsh,  13  111.,  535. 
M  Liquid   Carbonic  Acid   Mfg.   Co. 

vs.  Convert,  82  111.  App.,  39. 
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A  person  cannot  be  held  liable  for  malicious 
prosecution  merely  on  account  of  some  unauthorized 
act  of  his  partner.33 

SECTION  65.    TERMINATION  OF  ORIGINAL  ACTION  IN 
FAVOR  OF  ACCUSED. 

Before  an  action  for  malicious  prosecution  can 
be  brought,  there  must  be  a  termination  of  the  original 
action  in  favor  of  the  accused;34  the  only  exception 
being  in  the  cases  where  the  original  action  was  ex 
parte  in  its  nature.35  According  to  the  weight  of 
authority,  an  action  will  not  lie  for  a  malicious  attach- 
ment until  a  termination  of  the  attachment  suit  in 
favor  of  defendant  therein.36  A  number  of  cases, 
however,  hold  that  if  a  civil  suit  is  maliciously  prosec- 
cuted,  especially  the  swearing  out  of  a  false  attach- 
ment without  probable  cause,  it  is  not  necessary  in 
order  to  maintain  an  action  for  malicious  prosecution, 
that  the  suit  should  have  ended,  or  that  the  attach- 
ment must  have  been  discharged  or  otherwise  termin- 
ated in  favor  of  the  defendant  in  the  original  suit.87 
Termination  of  suit  by  the  defendant's  paying  the 
plaintiff's  demands  and  costs  will  not  necessarily  bar 
an  action  for  malicious  attachment,  as  it  may  be  im- 
perative for  the  defendant  to  have  his  goods  released.88 

Any  mode  of  termination  in  favor  of  the  defend- 
ant is  sufficient  which  constitutes  a  bona  fide  and 


n  Rosenkrans  vs.  Barker,  115  HI., 
331 ;  3  N.  E.,  93. 

u  Bonney  vs.  King,  20  111.,  47,  66 
N.  E.,  377;  Hurgrem  vs.  Union 
Mut,  D.  Ins.  Co.,  141  Cal.,  595; 
75  Pac.,  168;  Wood  vs.  Lay- 
cock,  3  Mete.,  192;  Dowdell  vs. 
Carpy,  129  Cal.,  168;  61  Pac., 
948. 

**  Steward  vs.  Gromett,  7  C.  B.  N. 
S.,  191,  6  Jur.  N.  S.,  776. 


••  Rea  vs.  Lewis,  Minor  (Ala.),  382; 
Feavle  vs.  Simpson,  2  111.,  30: 
Freymark  vs.  McKinney  Bread 
Co.,  55  Mo.  App.,  435. 

17  Alsop  vs.  Lidden,  130  Ala.,  548, 
30  S.  R.,  401;  Rossiter  vs.  Min- 
nesota vs.  Bradner-Smith  Co., 
37  Minn.,  296,  3  N.  W.,  855. 

m  Brand  vs.  Hinchman,  68  Mich. 
590,  36  N.  W.,  664. 
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final  disposition  on  the  merits,39  of  the  particular  case 
by  the  proper  judicial  officer  or  body,  or  which 
amounts  to  such  a  cessation  of  proceedings  as  to 
render  them  incapable  of  being  renewed.40 

A  verdict  and  judgment  are  not  essential.41 

It  may  be  stated,  as  a  general  rule,  that  a  dis- 
missal of  a  proceeding  by  the  court  without  a  trial  of 
the  case  on  the  merits  may  be  such  a  legal  termination 
as  to  permit  of  the  maintenance  of  an  action  for  malici- 
ous prosecution  based  thereon.42  The  rule  applies  when 
the  proceeding  is  dismissed  by  the  trial  court  for  want 
of  prosecution.43  And  a  dismissal  and  discharge  by 
the  trial  court  for  insufficiency  of  the  affidavits  upon 
which  the  prosecution  is  based  is  a  sufficient  termina- 
tion to  support  the  action.44  The  same  is  true  of  a 
dismissal  by  reason  of  the  failure  of  the  prosecution 
to  give  security  for  costs.45 

A  voluntary  dismissal  procured  by  the  prosecutor 
is  a  sufficient  termination  to  support  an  action  of 
malicious  prosecution.46  But  it  seems  that  a  dis- 
missal by  a  committing  magistrate  on  motion  of  the 
prosecuting  officer  is  not  a  sufficient  termination  of  the 
proceeding,  when  the  magistrate  has  no  authority  to 
dismiss  the  proceeding.47 

The  rule  is  well  settled  that  where  a  proceeding 
is  dismissed  or  abandoned  by  procurement  of  the  party 


39  West  vs.  Hayes,  104  Ind.,  251,  3 
N.  F.,  932;  Davis  vs.  Stuart, 
47  La.  Am.,  378;  16  S.  R.,  871; 
Cardival  vs.  Smith,  109  Mass., 
158;  12  Am.  Rep.,  682. 

*  26  Cyc.,  p.  57.  Casebeer  vs. 
Drahoble,  13  Hebr.  465,  14  N. 
W.,  397. 

41  Bell  vs.  Matthews,  37  Kan.,  686; 
16  Pac.,  97. 

43  American  and  English  Annotated 
Cases,  Vol.  7,  p.  482.  Note, 
Rutherford  vs.  Dyer  (Ala., 
1906),  40  So.  Rep.,  974;  Welch 


vs.  Cheek,  115  N.  C.,  310,  20  S. 
E.  Rep.,  460. 
-  Pierce  vs.  Street,  3  B.  &  Ad.,  397, 

23  E.  C.  L.,   102;  Brown  vs. 
Randall,  36  Conn.,  56. 

44  Streight  vs.  Bell,  37  Ind.,  550. 
48  Casebeer  vs.  Rice,  18  Neb.,  203, 

24  N.  W.  Rep.,  693. 

46  Kelley  vs.  Sage,   12  Kan.,  109; 

Emery  vs.  Ginnan,  24  111.  App., 
69 

47  Schaefer  vs.  Cremer  (S.  D.,  1905), 

104  N.  W.  Rep.,  468. 
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prosecuted,  by  settlement  or  compromise  with  the 
prosecutor  or  plaintiff  in  the  action,  it  is  not  such  a 
final  determination  of  the  matter  in  his  favor  as  will 
support  an  action  for  malicious  prosecution.48 

In  an  English  decision,  which  is  apparently  the 
only  English  decision  upon  this  point,  the  Court  said: 
"I  think  this  mode  of  termination  does  not  furnish 
any  evidence  that  the  action  was  without  probable 
cause.  If  this  should  be  allowed,  the  defendant 
would  be  deceived  by  the  consent;  as,  without  that, 
he  would  certainly  have  gone  on  with  the  action,  and 
might  have  shown  a  foundation  for  it.  I  have  no 
doubt  about  it."49 

The  reason  for  this  rule  is  that  where  the  termina- 
tion of  the  case  is  brought  about  by  a  compromise  or 
settlement  between  the  parties,  understandingly  en- 
tered into,  it  is  such  an  admission  that  there  was 
probable  cause  that  the  plaintiff  cannot  afterwards 
retract  it  and  try  the  question,  which  by  settling  he 
waived.50 

In  Gallagher  vs.  Stoddard,51  the  evidence  was 
that  after  the  plaintiff  was  arrested  he  gave  the  officer 
making  the  arrest  a  sum  of  money,  in  settlement  of  all 
claims  against  him  by  the  complainant  officer  and 
justice,  and  took  their  receipts  therefor.  It  was 
held  that  an  action  for  malicious  prosecution  could 
not  be  maintained  on  such  facts,  as  they  were  insuffi- 
cient to  show  a  termination  of  the  prosecution. 

But  in  Holliday  vs.  Holliday,52  wherein  the  evi- 
dence disclosed  that  the  proceeding  was  dismissed 
upon  the  statement  of  counsel  for  the  accused,  that 

48  Marks  vs.  Gray,  42  Me.,  86;  Par-  *  Emery  vs.  Ginnan,  24  111.  App., 

ker  vs.  Farley,  10  Cush.  (Mass.),  65. 

279.  "  47  Hun  (N.  Y.),  101;  13  N.  Y.  St. 
•  Wilkinson  vs.  Howel,  1  M.  &  M.,  Rep..  218. 

495.  «  123  CaL,  26;  55  Pac.  Rep.,  703. 
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the  accused  would  refrain  from  committing  certain 
threatened  injuries,  it  was  held  that  the  dismissal  of 
the  proceeding  was  not  at  the  procurement  of  the 
accused,  and  that  an  action  for  malicious  prosecution 
could  be  maintained  thereon. 

There  is  not  a  sufficient  termination  of  the  pro- 
ceedings when  a  judgment  in  the  defendant's  favor 
in  the  lower  court  has  been  appealed  from,53  or  when 
a  prosecution  is  commenced  in  a  justice's  court  and 
there  dismissed  and  proceedings  immediately  started 
in  an  upper  court.54 

SECTION  66.    WANT  OF  PROBABLE  CAUSE. 

One  of  the  essential  elements  in  every  action  for 
malicious  prosecution  is  that  the  action  should  have 
been  commenced  without  probable  cause.55  Want  of 
probable  cause  will  not  be  inferred  from  the  proof  of 
malice,  the  two  must  concur.56  Where  a  person  pro- 
cures the  arrest  of  another  without  probable  cause, 
good  faith  and  honest  motives  on  his  part  are  no 
defense.57 

The  question  of  the  existence,  or  the  want,  of 
probable  cause  is  determined  by  the  facts  as  known 
to  the  prosecutor,  at  the  time  the  prosecution  is  insti- 
tuted.85 If  there  were  other  facts,  not  known  to  the 
prosecutor  at  the  time,  which  would  have  shown  the 
accused  to  be  innocent,  this  cannot  influence  the 
question  whether  the  prosecutor  acted  with  probable 

63  Reynoldsjvs.  DeFeer,  13  111.  App.,  M  Anderson  vs.  Coleman,  53  Cal., 

113;  Neberzahl  vs.  Townsend,  188;  Danchy  vs.  Salisbury,  29 

61  How  (N.  Y.),  353.  Conn.,  124;  Lewton  vs.  Hower, 

84  Schippel  vs.  Norton,  38 Kan.,  567;  35  Fla.,  58,  16  S.,  616;  Kerr  vs. 

16  Pac.,  804.  Hyman,  6  Hawaii,  300. 

K  Staples  vs.  Johnson,  25  App.  Cas.,  *7  Wilson  vs.  Bowen,  64  Mich.,  133, 

155;  Daily  vs.  Donath,  100  111.  31  N.  W.,  81. 

App.,     52;  Shattuck    vs.     Si-  M  Barton  vs.   Kavanaugh,   12  La. 

monds,  191  Mass.,  506,  78  N.  Am.,  332;  Porter  vs.  Mack,  50 

E.,  122;  Scott  vs.  Dewey,  23  W.  Va.,  581.  40  S.  T.,  468; 

Pa.  Super.  Co.,  396.  Stewart  vs.  Sonnehorn.  88  U. 

S.,  187. 
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cause ;  and  on  the  other  hand,  the  prosecutor  cannot 
sustain  his  defense  by  the  proof  of  facts  not  known 
to  him  at  the  time  he  acted.  The  question  of  proba- 
ble cause  is  determined  from  the  standpoint  of  the 
reasonably  prudent  and  cautious  man.59  '  'Some  allow- 
ance will  be  made  when  the  prosecutor  is  so  injured 
by  the  offense  that  he  could  not  likely  draw  his  con- 
clusions with  the  same  impartiality  and  absence  of 
prejudice  that  a  person  entirely  disinterested  would 
deliberately  do ;  all  that  can  be  required  of  him  is  that 
he  shall  act  as  a  reasonable  and  prudent  man  would 
be  likely  to  do  under  like  circumstances.60 

The  right  to  recover  in  an  action  for  malicious  pro- 
secution is  not  based  solely  on  the  innocence  of  the 
plaintiff  as  to  the  charge  for  which  he  was  prosecuted,61 
nor  is  it  decisive  of  the  want  of  probable  cause.62  Upon 
the  proof  of  actual  guilt,  however,  the  existence  of 
probable  cause  is  conclusively  presumed  as  a  matter 
of  law.63 

The  weight  of  authority  is  that  when  a  person 
accused  of  crime  is  discharged  at  the  preliminary 
hearing  by  the  examining  magistrate,  who  has  juris- 
diction merely  to  discharge  the  accused  or  bind  him 
over  for  trial  by  a  court  of  competent  jurisdiction,  and 
the  accused  subsequently  brings  an  action  against 
the  prosecutor  for  malicious  prosecution,  evidence  of 
such  discharge  makes  a  prima  facie  showing  of  want 
of  probable  cause  for  the  prosecution,  which  it  is 
incumbent  upon  the  defendant  to  overcome.  On 
the  other  hand,  where,  upon  an  information  filed 
before  a  justice  of  the  peace,  a  person  is  accused  of  an 
offense  which  is  not  indictable,  but  which  the  justice 

M  Heyne  vs.  Blair,  62  N.  Y.,  19.  «  Hall  vs.  Suydam,  6  Barb.  (N.  Y.), 
60  Spear  vs.  Hiles,  67  Wis.,  361,  366,  83. 

30  N.  W.,  511.  M  Lancaster  vs.  McKay,  103  Ky. 
81  Davie  vs.  Wisher,  72  111.,  262.  616,  45  S.  W.,  887. 
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has  jurisdiction  to  try  and  punish,  the  discharge  or 
acquittal  of  the  accused  by  the  justice  is  not  prima 
facie  evidence  of  want  of  probable  cause.64 

If  the  defendant,  in  the  action  for  malicious 
prosecution,  has  submitted  a  full  statement  of  the 
facts  of  the  case  to  a  competent  attorney,  and  in 
good  faith  received  advice  justifying  the  prosecution 
which  he  instituted,  this  will,  as  a  general  rule,  be  held 
to  show  that  he  acted  with  probable  cause,  and  is 
therefore  entitled  to  immunity  from  damages.65  Some 
decisions,  however,  hold  that  the  proof  of  such  advice 
is  not  conclusive  as  to  probable  cause.66 

SECTION  67.    MALICE. 

Finally,  malice  is  an  essential  element  in  all  actions 
for  malicious  prosecutions.67  Proof  of  probable  cause 
makes  out  a  prima  facie  case  of  malice,68  but  this  is 
not  conclusive. 

Malice  is  not  in  itself  an  act  but  a  state  of  mind ;  it 
is  an  acting  with  wrong  motives.69  Malice  may  consist 
of  personal  hatred  or  ill-will,70  or  any  improper  pur- 
pose,71 or  a  reckless  disregard  of  the  rights  of  others.72 

SECTION  68.    CONSPIRACY. 
The  second  great  form  of  tort  action  involving 

64  American  &  English  Annotated 
Cases,  Vol.  VII,  p.  859,  note. 

M  Hamilton  vs.  Du  Prie,  111  Ga., 
819;  35  S.  E  684;  Carey  vs. 
Sheets,  67  Ind.,  375;  Humph- 
ries vs.  Perker,  52  Me.,  502. 

89  Sandell  vs.  Sherman,  107  Cal., 
391;  40  Pac.,  493;  Cooper  vs. 
Utterback,  37  Md.,  282;  Whit- 
field  vs.  Westbrook  40  Miss., 
311;  Eastman  vs.  Keasor,  44 
N.  H.,  518. 

87  Smith    vs.    Eastern    Bldg.,    etc. 

Asso.,  116  N.  C.,  73;  20  S.  E., 
963;  Ramsey  vs.  Arrott,  64 
Tex.,  320. 

88  Heap  vs.  Parrish,  104  Ind.,  36; 

3    N.    E.,    549;  Merriam    vs. 


Mitchell,  13  Me.,  439;  29  Am. 
Dec.,  514;  Davis  vs.  McMillan, 
142  Mich.,  391;  105  N.  W.,  862. 
89  Harphan  vs.  Whitney,  77  111.,  32; 
Christian  vs.  Hanna,  58  Mo. 
App.,  37;  Forbes  vs.  Hagnan, 
75  Va.,  168. 

70  Cole  vs.  Andrews,  70  Minn.,  230, 

73  N.  W.,  3;  Blunk  vs.  Atchin- 
son,  etc.  R.  Co.,  38  Fed.,  311. 

71  Jenkins  vs.  Gillifan,  108  N.  W., 

237;  Mitchell    vs.    Hall,     111 
Mass.,  492. 

»  Wills  vs.  Nayes,  12  Pick.  234; 
Biering  vs  Galveston  First 
Natl.  Bank,  69  Tex.,  599,  7  S. 
W.,  90. 
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malice,  is  that  of  conspiracy.  Conspiracy,  in  its  civil 
aspect  (which  is  the  only  side  of  the  subject  to  be 
here  considered),  closely  resembles  malicious  prose- 
cution in  many  respects.  Early  actions  for  conspiracy 
were  almost  entirely  confined  to  cases  where  redress 
was  sought  on  account  of  unlawful  combinations  for 
instituting  criminal  prosecutions.73 

The  Civil  action  has  at  present  a  somewhat  wider 
use.  Conspiracy  of  itself  is  not  a  cause  of  action.74 
There  must  be  an  injury,75  and  an  unlawful  act.76  The 
nature  of  the  act  is  not  changed  by  the  alleged 
conspiracy.  The  number  who  unite  to  do  the  act 
cannot  change  its  character  from  lawful  to  unlawful. 
The  gist  of  a  private  action  for  the  wrongful  act  of 
many  is  not  the  combination  or  conspiracy,  but  the 
damage  done,  or  threatened  to  the  plaintiff,  by  the 
acts  of  the  defendants.77 

This  being  so,  the  question  arises:  For  what 
purpose  is  the  allegation  and  proof  of  conspiracy 
important?  The  answer  is  that  when  the  mischief 
contemplated  is  accomplished  the  conspiracy  becomes 
important,  as  it  may  affect  the  means  and  measure  of 
redress.78  It  may  be  pleaded  and  proved  as  aggrava- 
ting the  wrong  of  which  plaintiff  complains,  and  to 
enable  him  to  recover  against  all  the  defendants  as 
joint  tort-feasors.79  The  party  wronged  may  look 
beyond  the  actual  participants  in  committing  the 


73  See  Bigelow  on  Torts,  p.  91. 
7«  8  Cyc.,  645. 

75  Bulkeley     vs.     Storer,     2     Day 

(Conn.),  531;  Martin  vs.  Leake, 
93  111.  App.,  44;  Garing  vs. 
Fraser,  76  Me.,  37;  Robertson 
vs.  Parks,  76  Md.,  118,  24  Atl., 
411. 

76  Kimball  vs.  Harman,  34  Md.,  407, 

6  Am.  Rep.,  340;  Boston  vs. 
Simmons,  150  Mass.,  401-  23  N. 


E.,  210,  15  Am.  St.  Rep.,  62, 
P.  A.,  629. 

77  Boym    Mfg.  Co.    vs.    Hollis,    54 

Minn.,  223,  55  N.  W.,  1119,  40 
Am.  St.  Rep.,  314,  21  L.  P.  A., 
337. 

78  Robertson  vs.  Parks,  76  Md.,  118, 

24  Atl.,  411. 

79  Parker  vs.  Huntington,  2  Gray 

(Mass.),  124;  Van  Horn  vs. 
Van  Horn,  52,  N.  J.  L.,  284,  20 
Atl.,  485,  10  L.  R.  A.,  184. 


154 


TORTS. 


injury,   and  join  with  them   as  defendants  all  who 
conspired  to  accomplish  it.80 

Actions  for  damages  resulting  from  conspiracies 
have  been  sustained,  based  upon  conspiracies  for  the 
following  purposes  among  others:  conspiracies  to 
defraud  in  general,-81  conspiracies  to  defraud  credi- 
tors f2  conspiracies  to  prosecute  maliciously;83  con- 
spiracies to  falsely  imprison,84  and  conspiracies  to 
injure  a  person  in  his  business,  property  or  calling.85 

SECTION  69.    MALICIOUS  USE  OF  ONE'S  OWN  PROP- 
ERTY. 

It  is  a  general  rule  in  the  law  of  England  and 
America  that  where  a  person  is  dealing  with  his  own 
property,  he  may  act  as  maliciously  as  he  desires 
towards  his  neighbor,  this  rule  being  based  upon  the 
idea  that  since  a  person  has  an  absolute  right  to  deal 
with  his  property  as  he  desires  the  motive  with  which 
he  acts  cannot  affect  that  right.88  A  few  cases  take 
a  somewhat  contrary  view,  but  the  overwhelming 
weight  of  authority  is  in  support  of  the  above  stated 
principles.87 


80  8  Cyc.,  647;  Robertson  vs.  Parks, 

76  Md.,  118. 

81  Page  vs.  Parker,  40  N.  H.,  47. 

That  one  of  the  defendants  is 
cognizant  of  the  fraud  of  the 
others    is    necessarily    implied 
in  an  action  of  this  nature. 
M  Bradley  vs.  Fuller,  118  Mass.,  236. 

83  Page  vs.  Gushing,  38  Me.,  523. 

84  Corn  vs.  Sheriff,  8  Phila.  (Pa.), 

645. 

84  Dorems  vs.   Hennessy,   176  111., 
608. 


86  A  contrary  view  is  held  in  practi- 

cally all  other  countries,  es- 
pecially those  whose  law  is 
based  upon  the  Roman  or  Civil 
law. 

87  Walker   vs.    Cronin,    107   Mass., 

555;  Wheatley  vs.  Baugh,  25 
Pa.  St.,  528;  Harewood  vs. 
Benton,  32  Vt.,  737.  This 
subject  is  very  thoroughly  dis- 
cussed in  an  article  by  Robert 
L.  Williams,  in  the  Central  Law 
Journal,  Vol.  67,  pp.  23-24 
(July  10,  1908). 


CHAPTER  XII. 
SLANDER  AND  LIBEL. 

SECTION  70.    DEFINITIONS. 

Closely  allied  with  torts  in  which  malice  is  an 
essential  element  are  the  wrongs  of  slander  and  libel. 
'The  word,  'slander/  is  the  general  and  original  word 
for  all  kinds  of  defamation,  and  at  an  early  day  in 
the  history  of  the  common  law  the  term  applied  both 
to  oral  and  written  defamations  of  character.  In 
this  sense  it  has  been  defined  to  be  the  defaming  of  a 
man  in  his  reputation  by  speaking  or  writing  words 
from  whence  any  injury  hi  character  or  property 
arises,  or  may  arise,  to  him  of  whom  the  words  are 
used.  But  in  modern  usage  it  has  been  limited  to 
defamation  by  words  spoken,  and  hi  this  sense  may 
be  defined  as  the  speaking  of  base  and  defamatory 
words  which  tend  to  the  prejudice  of  the  reputation, 
office,  trade,  business,  or  means  of  getting  a  living  of 
another."1 

Other  definitions  are : 

"False  defamatory  words  *  *  *  *  if  spoken."  * 

"Verbal  defamation  of  character."' 

"Oral  or  spoken  defamatory  words  used  by  one 
person  against  another."' 

The  following  definition  of  libel  has  frequently 
met  with  judicial  approval:  "A  libel  is  a  malicious 
publication,  expressed  either  in  printing  or  writing,  or 
by  signs  and  pictures  tending  either  to  blacken  the 

1  25  Cyc.,  248.  (Miss.),  698,  699. 

1  Odgere,  L.  &  SI.  1.  *  Woodruff  vs.  Woodruff,  36  Misc. 

•  Menter    vs.    Stewart,    2    How.  (N.  Y.),  16. 
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memory  of  one  dead  or  the  reputation  of  one  who  is 
living  and  expose  him  to  public  hatred,  contempt,  or 
ridicule."5 

Other  definitions  of  libel  are  as  follows : 

"Any  such  publication  as  holds  a  person  up  to 
scorn  or  ridicule,  or  to  a  stronger  feeling  of  contempt 
or  execration,  or  impairs  his  enjoyment  of  general 
society,  or  imputes  or  implies  his  commission  of  a 
crime  not  directly  charged."6 

"Any  publication  that  tends  to  degrade,  disgrace, 
or  injure  the  character  of  a  person,  or  bring  him  into 
contempt,  hatred  or  ridicule."7 

"Any  false  and  malicious  publication  when  ex- 
pressed in  printing  or  writing,  or  by  signs  or  pictures 
which  charges  an  offense,  punishable  by  indictment, 
or  which  tends  to  bring  an  individual  into  public 
hatred,  contempt,  or  ridicule  or  charges  an  act  odious 
and  disgraceful  in  society."8 

SECTION  71.    DISTINCTIONS  BETWEEN  SLANDER  AND 

LIBEL. 

From  the  definitions  contained  in  the  last  section 
it  has  been  seen  that  slander  consists  in  oral  words, 
while  libel  is  either  printed  or  written,  or  otherwise 
put  into  material  form.  A  second  distinction  is  that 
libel  is  both  a  crime  and  a  tort,  while  slander  is  only  a 
tort.9  Charges  put  in  the  form  of  a  libel  are  actionable 

*  Commonwealth  vs.  Clap,  4  Mass. 
163,  168;  3  Am.  Dec.,  212, 
quoted  with  approval  in  Rice 
vs.  Simmons,  2  Harr.  (Del.), 
417;  Clark  vs.  Binney,  2  Pick 
(Mass.),  113,  115;  Mitchell  vs. 
Bradstreet  Co.,  11  Mo.,  226, 
241;  22  S.  W.,  358;  O'Brien 
vs.  Bennett,  72  N.  Y.,  App. 
Div.  367,  370,  and  many  other 
cases. 


•  Bain  vs.  Myrick,  88  Ind.,   137, 
138. 

7  Johnson  vs.  Stebbins,  5  Ind.,  364, 

367. 

8  Iron  Age  Pub    Co.  vs.  Crudup 

85  Ala.,  519,  520. 

9  In  a  few  states  certain  specified 

slanderous  statements  are  made 
criminal  by  statute.  Booker 
vs.  State,  10  Ala.,  30;  14  So. 
Rep.,  561;  Schultz  vs.  Hubner, 
108  Mich.,  274;  60  N.  W..  57. 
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per  se.10  (i.  e.  there  may  be  a  recovery  therefor  without 
proof  of  special  damage),  but  slander  is  not  actionable 
per  se,  except  in  a  few  special  classes  of  charges.11 
Slander  from  its  nature  can  never  be  a  joint  tort,  while 
libel  very  often  is. 

SECTION  72.     SLANDER  ACTIONABLE  PER  SE. 

Slander  is  actionable  per  se  in  the  following 
classes  of  cases : 

(1)  Where  the  charge,  which  is  the  basis  of  the 
action,  imputes  to  the  plaintiff  the  commission  of  an 
indictable  offense  involving  moral  turpitude; 

(2)  Where  it  imputes  that  the  plaintiff  has  a 
contagious  or  infectious  disease  of  a  disgraceful  kind; 

(3)  Where  the  charge  is  one  tending  to  injure 
the  plaintiff  in  his  office,  business  or  occupation;  and, 

(4)  Where  the  charge  is  one  tending  to  disinherit 
the  plaintiff. 

In  all  other  cases  of  slander  special  damage  to 
the  plaintiff  must  be  proved  before  there  can  be  a 
recovery. 

SECTION  73.    PARTICULAR  CLASSES  OF  DEFAMATORY 
WORDS  AND  ACTS. 

The  following  are  among  the  most  important 
forms  in  which  defamatory  words  are  to  be  found: 
Imputations  of  falsehood,12  but  the  charge  must  be 
of  intentional  falsehood  and  not  of  a  mistake  of  judg- 
ment;13 

Imputations  of  dishonesty  or  fraud.14    The  con- 

10  Lindlet  vs.  Horton,  27  Conn.,58;  M  Jones  vs.  Greeley,  25  Fla.,  629; 

Over   vs.   Schffling,    102   Ind.f  6  So.  Rep.,  448;    holding  that 

191;  26  N.  E.,  91;   Prewitt  vs.  to  call  one  "a  dishonest  man," 

Wilson,    128   Iowa,    198;     103  is  libelous   per  se;    Huse   vs. 

N.  W.t  365.  Inter-Ocean  Pub.  Co.,   12  111. 

11  See  25  Cyc.  p.  255.  App.,  627;    Hart  vs.  Reed,  1 
«  Lindley  vs.  Horton,  27  Conn.,  58.  B.  Mon.,  166;    35  Am.  Dec., 
u  Walker  vs.   Hawley,   56  Conn.,  179. 

559;  16Atl.,  674. 
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duct  charged  must  be  of  such  a  nature  as  to  reflect 
upon  the  character  and  integrity  of  the  plaintiff;15 

Imputations  of  indebtedness  or  delinquency  in 
paying  debts,16  at  least  if  the  charges  are  of  such  a 
character  as  will  tend  to  affect  a  person  in  his  business 
by  injuring  his  credit;17 

Imputations  of  cruelty;18 

Imputations  of  rascality  and  general  depravity, 
"written  or  printed  publication  imputing  roguery, 
rascality  or  general  depravity  which  carries  with  it  a 
charge  of  moral  turpitude  and  degradation  of  character, 
the  natural  tendency  of  which  is  to  hold  the  party  up 
to  contempt,  and  expose  him  to  the  reprobation  of 
the  virtuous  and  honorable  is  libelous  per  se."1* 

Certain  single  words  may  be  libelous,  when  pub- 
lished of  a  person,  as  villain,20  swindler,21  hypocrite,22  or 
blackguard23 

Charges  of  political  corruption;24 

Imputations  upon  men  as  to  their  relations  with 
women.25  Even  imputations  which  do  not  charge  a 
man  with  immorality  but  which  will  tend  to  disgrace 
the  man,  or  to  render  him  ridiculous,  are  libelous.26 


18  Bush  vs.  Main,  12  Colo.,  App. 
504;  55  Pac.,  956;  P.  O'Con- 
nell  vs.  Scontz,  126  Iowa,  709; 
102  N.  W.,  807,  holding  that 
a  -notice  from  a  county  officer 
to  a  taxpayer  that  the  office 
had  been  apprised  that  the 
taxpayer  had  moneys  not  listed 
for  taxation  is  not  libelous  as 
containing  a  charge  of  defraud- 
ing the  state. 

»  Sanders  vs.  Hall,  22  Tex.,  Civ. 
App.  282;  55  S.  W.,  594; 
Muetz  vs.  Teten,  77  Wis.,  236; 
46N.W.,123;  20  Am.  St.  Rep., 
115;  L.  R.  A.,  86. 

17  White  vs.   Parks,  93  Ga.,   633; 

20  S.  E.,  78;   Masters  vs.  Lee, 
39  Neb.,  574;    58  N.  W.,  227. 

18  Republican  Pub.  Co.  vs.  Mosman, 

15  Colo.,  399;    24  Pac.,  1051. 

19  Crossdale  vs.  Bright,  6  Houst., 


52;  Stewart  vs.  Swift  Specific 
Co.,  76  Ga.,  280;  2  Am.  St. 
Rep.,  40. 

20  Hillhouse  vs.  Dunning,  6  Conn., 

391. 

21  Kluck  vs.  Kolby,  46  N.  Y.,  427; 

7  Am.  Rep.,  360. 
n  Knox  vs.  Meehan,  64  Minn.,  280; 

61  N.  W.,  1149. 
33  Davis  vs.   Griffith,   4  Gill  &   J. 

(Md.),  342. 
24  Tillson  vs.  Raffino.  68  Me.,  295; 

28  Am.  Rep.,  50. 
84  Strader  vs.  Snyder,  67  111.,  404; 

Funk   vs.    Beverly,    112   Ind., 

190;    13  N.  E.,  573;   Goodrich 

vs.  Davis,  11  Mete.,  473. 
16  Morey  vs.  Morning,  Journal  Asso., 

123  N.  Y.,  207;   25  N.  E.,  161; 

20  Am.  S.  Rep.,  730;   9  L   R. 

A.,  621,  where  the  charge  was 

made  that  a  breach  of  promise 
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Many  imputations  against  women,  even  not 
amounting  to  charges  of  unchastityf7 

Certain  imputations  as  to  church  standing  or 
religious  beliefs  have  held  libelous;28 

Imputations  charging  infringement  of  patent  rights 
are  libelous  as  tending  to  injure  a  person  in  his 
business/9 

Imputations  of  illegitamacy,  as  tending  to  dis- 
inherit a  person; "° 

Imputations  of  cowardice,31  profanity,32  or  want 
of  sexual  powers.33 

SECTION  74.     IMPUTATIONS  OF  CRIME. 

Imputations  of  crime  are  of  such  importance  in 
this  connection  as  to  require  special  discussion. 

Any  charge  which  falsely  and  maliciously  accuses 
a  person  of  the  commission  of  a  crime  involving  moral 
turpitude,  is  actionable  per  se  whether  the  charge  takes 
the  form  of  slander  or  libel. 

The  crime  charged  may  be  either  a  crime  at 
common  law  or  one  created  by  statute.34  It  may 
be  either  a  felony,35  or  one  of  certain  misdemeanors.38  A 
misdemeanor  is  ordinarily  not  punishable  by  an  in- 
famous punishment,  and  therefore,  in  order  that  a 


suit  had  been  brought  against 

a  married  man.     D' And  red  vs. 

New  York  Press  Co.,  61  N.  Y. 

App.  Div.,  605. 
17  Hawkins  vs   Globe  Printing  Co., 

10  Mo.  App.,   174;    Smith  vs. 

Smith,  73  Mich.,  445;    41  N. 

W.,  499;   Gates  vs.  New  York 

Recorder  Co.,  155  N.  Y.,  228; 

49  N.  E.,  769. 
»  Witcher  vs.  Jones,  17  N.  Y.  Supp., 

491;    Stowers  vs.  Converse,  3 

Conn.,  325.. 
»  Cousins  vs.  Merrill,  16  W.  C.  C.  P., 

114. 
10  Mix  vs.  North  America  Co.,  12 

Pa.  Dist.,  446. 


11  Price  vs.  Whitley,  50  Mo.,  439. 
M  Commonwealth    vs.    Batchelder, 

Thack  Cv.  Gas.  (Mass.  191). 
M  Eckart  vs.  Van  Pelt,  69  Kan., 

357;  76  Pac.,  909. 
84  Burton  vs.  Burton,  3  Greene,  316; 

Shepherd  vs.  Piper,  98  Me.,  316 

Atl.  84;    Herzog  vs.  Campbell, 

47  Nebt.,  370;    61  N.  W.,  424. 
u  Childers   vs.    San   Jose   Mercury 

Printing,  etc.,  Co.,    105    Cal.f 

284;  38  Pac.,  903. 
*»  Lenious  vs.  Wells,  78  Ky.,  117; 

Earle    vs.    Johnson,  81  Minn., 

472;  84  N.  W.,  332;  Smith  vs. 

Smith,  2  Sneed,  473. 
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charge  of  such  offense  may  be  actionable  per  se  it 
is  necessary  that  it  be  indictable  and  involve  moral 
turpitude.37  Moral  turpitude  generally  is  said  to 
imply  '  'inherate  baseness  or  vileness  of  principles  in  the 
human  heart;  extreme  depravity."38  Moral  turpitude 
as  the  term  is  used  in  the  present  connection  has  been 
defined  to  be  an  act  of  baseness,  vileness  or  depravity, 
in  the  private  and  social  duties  which  a  man  owes  to 
his  fellow-man  or  to  society  in  general,  contrary  to 
the  accepted  and  customary  rule  of  right  and  duty 
between  man  and  man."39 

An  infamous  punishment  is  generally  one  corporal 
in  its  character.  This  would  include  death,  mutila- 
tion, whipping,  the  pillory  and  imprisonment.40  It  is 
sometimes  held  that  imprisonment  to  come  under  this 
heading  must  be  in  the  penitentiary,  and  that  impris- 
onment in  a  common  jail  is  not  an  infamous  punish- 
ment.41 Punishment  by  fine  is  generally  not  con- 
sidered an  infamous  punishment,42  but  there  is  some 
authority  to  the  contrary.43 

It  may  be  actionable  to  charge  a  person  with  the 
commission  of  a  crime,  the  corpus  of  which  never 
existed;44  or  to  charge  the  commission  of  a  crime 
incapable  of  commission  by  the  party  deformed,45  unless 
such  impossibility  was  known  to  the  hearers.4 

87  Crawford    vs.    Wilson,    4    Barb. 

(N.  Y.),  504;   Stitzell  vs.  Rey- 
nolds,  67   Pa.   St.,   54;    Am. 

Rep.,  396. 

38  Webster's  Dictionary. 
89  Newell  on  Defamation   (2  ed.), 

Sec.  12,  quoted  in  Baxter  vs. 

Mohi,  37  Misc.   (N.  Y.),  833; 

76  N.  Y.  Suppl.,  982. 
48  Ludlum  vs.  McCuen   17  N.  J.  L., 

12;    Gudgen  vs.  Oenland,  108 

N.  C.,  593:    13  S.  E.,  168. 
41  Brooker  vs.  Coffin,  5  Johns.,  188; 

4  Am.  Dec.,  337;    McKee  vs. 

Wibon,  87  N.  C.,  300. 


46 


48  Buck  vs.  Hersey,  31  Me.,  558; 
Rammel  vs.  Otis,  60  Mo.,  365; 
Damerest  vs.  Haring,  6  Cow. 
(N.  Y.),  76. 

43  Brown    vs     Nickerson,    5    Gray 

(Mass.),    1;    Perdue   vs.   Bur- 
nett, Mina  (Ala.),  138. 

44  Durrah  vs.  Stillwell,  59  Ind.,  139; 

Stone     vs.     Clark,     21     Pick 

(Mass.),  51. 
44  Chambers  vs.  White,  47  N.  C., 

383;  Stewart  vs.  Howe,  17  111., 

71. 
*•  Beckett  vs.  Sterrett,  4  Blackf. 

(Ind.),  499. 
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SECTION  75.     PUBLICATION. 

Since  the  basis  of  an  action  for  defamation  is 
damages  for  the  injury  to  character  in  the  opinion  of 
other  men,  proof  of  the  publication  of  the  defamatory 
words  is  essential  to  the  maintenance  of  an  action  for 
libel  or  slander.47  There  must  be  a  communication 
to  some  person  other  than  plaintiff,  and  defendant;48 
charges  made  to  the  plaintiff  alone,  and  not  heard  by 
any  other  party,  will  never  furnish  a  basis  for  an 
action  of  slander,  even  although  they  may  occasion 
much  suffering  to  the  plaintiff.49  It  is  sufficient, 
however,  if  the  defamatory  words  come  to  the  knowl- 
edge of  a  third  person,  without  being  especially  ad- 
dressed to  him.  The  question  of  publication  is  thus 
discussed  by  the  Court  of  Appeals  of  New  York  in  the 
Case  of  Youmans  vs.  Smith  r50 

"An  action  to  recover  damages  for  libel  cannot 
be  maintained  upon  proof  simply  that  the  libelous 
words  were  composed,  and  were  in  existence  as  written 
or  printed  matter,  without  being  known  to  any  one 
except  the  author  and  the  victim.  Unless  communi- 
cated to  some  third  person,  no  damages,  either  actual 
or  presumptive,  can  result.  As  said  by  a  learned  author : 
'Until  the  publication,  the  act  is  not  complete  in  its 
mischief.  Before  it  is  dispersed  abroad,  it  can  pro- 
duce no  present  or  actual  injury,  and  until  then  there 
is  a  locus  penitentiae  on  the  part  of  those  concerned 
in  the  composing  and  writing.'  Holt,  Libel,  281. 

*  25  Cyc.,  365;    Weir  vs.  Hoss,  6  vs.  Dare,  122  Iowa,  539;    98 

Ala.,  881;  Youmans  vs.  Smith,  N.  W.,  371;    Dare.  122  Iowa, 

153  N.  Y.,  214;   47  N.  E.,  265;  539;  98  N.  W.,  371. 

Sun  Life  Assn.  Co.  vs.  Barley,  4*  Terwilliger  vs.  Wands,  17  N.  Y., 

101  Va.,  443;   44  S.  E.,  692.  54,  63;    and  Wilson  vs.  Gait, 

«  Willrard  vs.  Mellor,  19  Colo.,  539;  17  N.  Y.,  442. 

36  Pac.,  148;   Frank  vs.  Kam-  »  153  N.  Y.,  214;  47  N.  E.,  265. 
ichky,  109  111.,  26;    Yousking 
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Printing  a  libel  is  regarded  as  a  publication  when 
possession  of  the  printed  matter  is  delivered  with  the 
expectation  that  it  will  be  read  by  some  third  person, 
provided  that  result  actually  follows.  He  who  fur- 
nishes the  means  of  convenient  circulation,  knowing 
or  having  reasonable  cause  to  believe  that  it  is  to  be 
used  for  that  purpose,  if  it  is  in  fact  so  used,  is  guilty 
of  aiding  in  the  publication  and  becomes  the  instru- 
ment of  the  libeler.  Trumbull  vs.  Gibbons,  3  City 
H.  Rec.,  97;  Rex.  vs.  Burdett,  4  Barn.  &  Aid.,  95,  143; 
Rex  vs.  Clerk,  1  Barnard,  304;  Baldwin  vs.  Elphinstone, 
2  W.  BL,  1037;  Rex  vs.  Paine,  5  Mod.,  105;  107  Bish. 
Cr.  Law,  S.  927;  Townsh.  Sland.  &  L.  S.  S.,  104;  115 
Hall,  Libel,  293;  2  Starkie,  Sland.  &  L.,  225;  Odgers, 
Sland.  &  L.,  157;  Flood,  Libel,  46;  Cooke.  Defam.,  138. 
It  is  very  clear  from  these  authorities  that  as  the 
defendants,  through  their  agent,  printed  the  libel  and 
delivered  the  printed  copies  to  the  author,  knowing 
that  he  intended  to  submit  them  to  various  persons 
to  be  read,  they  became  liable  as  publishers,  from  the 
moment  that  any  third  person  read  the  libelous  matter, 
provided  the  words  were  not  privileged." 

Publication  to  members  of  plaintiff's  family  is 
sufficient.51  Communications  to  defendant's  wife,  how- 
ever, do  not  constitute  a  publication.52 

Merely  to  compose  or  write  a  libel  is  not  publica- 
tion.53 If  a  libel  was  not  intended  for  publication,  and 
copies  were  taken  without  the  consent  of  defendant, 
there  is  no  publication  by  defendant.54  But  in  an  action 
against  the  manager  of  a  mercantile  agency  for  libel 
in  making  a  false  report  of  plaintiff's  business  standing, 

81  Miller  vs.  Johnson,  79  111.,  58.  M  Prescott  vs.  Tansey,  N.  Y.  Super. 
"  Sesler  vs.  Montgomery,  78  Cal.,  Ct.,  12. 

486;    21  Pac.,  185;    Wennhok  M  25  Cyc.,  367;    Weir  vs.  Hass,  6 

vs.   Morgan,  202  B.   D.,   635;  Ala.,  881. 

52  J.  P.,  470. 
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publication  of  the  libel  was  held  to  be  sufficiently 
shown  by  proof  that  the  books  in  which  it  was  contained 
were  not  in  the  defendant's  exclusive  possession,  but 
that  others  in  his  office  had  access  thereto,  and  that 
they  and  a  merchant  in  the  city  heard  or  read  the 
alleged  slander.55 

There  may  be  a  sufficient  publication  of  the  libel 
by  sending  a  letter  through  the  mail,56  but  such  publi- 
cation is  not  complete  until  the  letter  is  received  and 
read.57  The  publication  of  a  libel  contained  on  a 
postal  card  is  complete  as  soon  as  such  postal  is  mailed,58 
and  the  delivery  of  a  libel  to  a  telegraph  company  for 
transmission  is  a  publication.59  There  is  no  publication 
of  a  libel  by  sending  it  through  the  mail  in  a  sealed 
letter  addressed  to  the  person  libeled,60  unless  the 
sender  of  the  letter  had  reason  to  believe  that  such 
letter  would  be  opened  and  read  by  another  person.81 
A  writing  in  an  unsealed  envelope  to  the  person  who 
was  defamed  thereby  is  not  a  publication  of  the  writing, 
in  the  absence  of  a  showing  that  its  contents  were 
communicated  to  some  third  person  or  persons.62 

The  dictation  of  a  libelous  matter  to  a  stenogra- 
pher, by  whom  it  is  typewritten  and  a  typewritten 
copy  is  made  and  transmitted  to  plaintiff,  is  a  publica- 
tion of  such  libel.63 

It  is  held  in  some  cases  that  an  action  for  either 
slander  or  libel  can  be  brought  in  such  a  case.64 

SECTION  76.     INTENT  AND  MALICE. 
A  want  of  an  intent  to  injure  is  no  defence  to  an 

"  Beardsley   vs.   Tappem,   2   Fed.  386;  71  N.  W.,  596. 

Cas.,  No.  1,  188a.  *  Lyle  vs.  Clason,  1  Car.,  581. 

•  Young  vs.  Clegg,  93  Ind.,  371.  "  Rumney  vs.  Worthley,  186  Mass., 
r  McCarbe  vs.  Atkinson,  77  Miss.,  144. 

594.  M  Fry  vs.  McCord,  95  Term.,  678. 

«  Spence  vs.  Burt,  18  Lane.  L.  Rev.  «  Gambrill  vs.  Schooley,  93  Md.. 
(Pa.),  231.  48;  48  Atl.,  70. 

*  Monson   vg.    Lathrop,   96   Wis.,  •*  Id. 
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action  for  slander  or  libel.85  It  is  not  a  legal  excuse 
that  defamatory  matter  was  published  accidentally 
or  inadvertently,66  or  that  the  words  were  spoken  in 
jest,67  or  that  the  defendant  was  drunk  when  he  uttered 
the  slander.68 

There  is  a  conflict  among  the  decisions  as  to 
whether  malice  is  a  necessary  element  in  an  action 
for  slander  or  libel.  Many  cases  hold  that  it  is  not,69 
and  other  cases,  while  holding  that  malice  is  necessary, 
qualify  this  by  stating  that  there  are  two  kinds  of 
malice,  malice  in  law  and  malice  in  fact;70  and  that 
the  law  presumes  implied  malice  from  the  publication 
of  words  actionable  per  se,  whether  written  or  oral, 
and  no  actionable  malice  is  essential  to  recovery.71 

SECTION  77.    TRUTH  AS  A  DEFENCE. 

In  the  absence  of  statutory  or  constitutional  pro- 
visions to  the  contrary,  the  truth  of  the  matter  charged 
is  a  good  defence  to  a  civil  action  for  either  slander  or 
libel,72  and  the  fact,  under  such  circumstances  that  the 
defendant  published  the  charges  maliciously  is  imma- 
terial.73 In  several  of  the  States  at  the  present  time, 
however,  it  is  provided  either  by  the  State  Constitution 
or  by  statutes,  that  truth  is  a  good  defence  to  such 
actions,  only  when  the  truth  is  published  with  good 
motives  and  for  justifiable  ends.74 

100  N.  W.,  867. 
71  Mitchell  vs.  Milholland,  106  111., 

175;    Hanger  vs.   Benna,   153 

Ind.,  642;    Evening  Post  Co. 

vs.  Richardson,  113  Ky.,  641; 

68  S.  W.,  665. 
73  Heilman  vs.   Shanklin,  60  Ind., 

424;     Mundy    vs.    Wight,    26 

Kan.,  173. 

73  Foss     vs.     Hildreth,     10    Allen 

(Mass.),  76. 

74  Larson  vs.  Cox,  68  Nebr.,  44;  93 

N.  W.,  1011;    Please  vs.  Ban- 
ford,  96  Me.,  23;   51  Atl.,  234. 


M  Davis  vs.  Hamilton,  85  Minn., 
64,  92;  N.  W.,  512;  Williams 
vs.  McKee,  98  Term.,  139;  38 
S  W  730 

M  Littleton  vs.  Greeley,  13  Abb.  Pr. 
41. 

67  Hatch  vs.  Patter,  7  111.,  725. 

M  Reed  vs.  Harper,  25  Iowa,  87. 

">  Wilson  vs.  Nooman,  35  Wis.,  321; 
Cady  vs.  Brooklyn  Union  Pub. 
Co.,  23  Misc.,  409;  51  N.E.; 
Suppl.  198;  Sharpe  vs.  Larson, 
67  Minn.,  428;  70  N.  W.  1. 

•°  Morse   vs.   Times-Republican 
Printing  Co.,  124  Iowa,  707; 
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SECTION  78.    WHAT  ARE  NOT  DEFENCES. 

The  following  constitute  no  defence  to  an  action 
for  slander  and  libel : 

That  the  defendant  believed  the  charges  that  were 
made,  to  be  true.75 

That  the  charges  were  made  under  the  influence 
of  sudden  passion.78 

That  there  had  been  a  prior  publication  of  the 
libel  by  a  third  person.77 

That  there  were  reports  and  rumors  previously 
existing.78 

The  bad  character  of  the  plaintiff  is  not  a  complete 
defence ; ra  but  may  be  shown  in  mitigation  of  dam- 
ages.80 

SECTION  79.    PRIVILEGED  COMMUNICATIONS. 

As  a  matter  of  public  policy,  the  law  recognizes 
certain  classes  of  communications  as  privileged,  and 
not  governed  by  the  ordinary  laws  governing  slander 
and  libel.  Privileged  communications  are  divided  into 
two  classes,  (1)  absolutely  privileged  communications, 
for  which  no  action  will  lie  even  when  the  words  are 
spoken  maliciously  and  with  knowledge  of  their  falsity; 
and  (2)  qualifiedly  privileged  communications,  where 
the  privilege  may  be  lost  by  the  proof  of  malice. 

SECTION  80.     COMMUNICATIONS    ABSOLUTELY    PRIVI- 
LEGED. 

Absolutely  privileged  communications  are  confined 

78  Hotchkiss  vs.  Porter,  30  Conn.,  7S  Richardson  vs.  Roberts,  23  Ga., 

414;    Prewitt  vs.  Wilson,  128  215;  Code  vs.  Redditt,  15  La., 

Iowa,  198;    Powers  vs.  Cary,  Am.,  492. 

64  Me.,  9.  "  Steen  vs.  Friend,  20  Ohio  Civ.  Ct., 

74  Mousler  vs.  Harding,  33  Ind.,  459. 

176;    Miles  vs.   Harrington,  8  M  Hearne  vs.  De  Young,  132  Cal., 

Kan.,  483.  357;  64  Pac.,  576;  Sheahan  vs. 

77  Parker  vs.  McQueen,  8  B.  Mon.,  Callins,  20  111.,  325;  71  A 

16;  Clark  vs.  Munsell,  6  Mete., 

373. 
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to  those  properly  uttered  to  the  course  of  legislative 
or  judicial  proceedings.81 

Speeches  and  all  other  official  utterances  of  any 
member  of  a  legislative  body  are  absolutely  privi- 
leged,82 but  this  protection  does  not  apply  to  words 
spoken  unofficially  even  in  the  legislative  hall.83  Peti- 
tions to  a  legislative  body  are  privileged  when  pertinent 
to  the  proceedings  to  which  the  communication  re- 
lates.84 

All  words  uttered  during  the  course  of  a  judicial 
proceeding  which  properly  form  part  of  such  proceed- 
ing, are  absolutely  privileged.85  If  the  court  has  no 
jurisdiction  over  the  case  before  it,  the  protection  is 
lost.86 

In  the  United  States  the  rule  is  well  settled  that 
attorneys  conducting  judicial  proceedings  are  privileged 
from  prosecution  for  libel  or  slander  in  respect  to  words 
or  writings  used  in  the  course  of  such  proceedings 
reflecting  injuriously  upon  others,  when  such  words 
and  writings  are  material  and  pertinent  to  the  question 
involved.  Within  this  limit  the  protection  is  com- 
plete, irrespective  of  the  motive  with  which  they  are 
used.  But  the  privilege  does  not  extend  to  matter 
having  no  materiality  or  pertinency  to  the  questions 
involved  in  the  suit.87 

A  somewhat  different  rule  has  been  laid  down 
in  Louisiana  as  follows:  "The  best  rule  is,  we  think, 
to  protect  counsel  for  everything  they  say  which  is  per- 

Dec.,  271;    Clark  vs.   Brown,  HPac.,248;  85  Am.  Dec.,  574; 

116    Mass.,    504;     Smith    vs..  ."         Goslin  vs.  Canman,  11  Harr.,  3. 

Smith,  30  N.  C.,  29.  .  M  Milan  vs.  Burnsides,  1  Brew.  (S. 

81  Atlantic  News  Pub.  Co.  vs.  Wed-  C.),  295;  Rambaw  vs.  Benson. 

lock,  123  Ga.,  714;    51  S.  E.,  71  Iowa,  31;   32  N.  W.,  352. 

756.  M  These  citations  from  7  Am.  & 

81  Coffin  vs.  Coffin,  4  Mass.,  1.  Engl.  Anno.  Cases,  p.  603  note. 

83  McGaw   vs.   Hamilton,    184   Pa.  OT  Lawson  vs.  Hicks,  38  Ala.,  279; 

St.,  108.  Mower  vs.  Watson,  11  Vt.,  536. 

84  Hoilis  vs.  Meux,  69  Cal.,  625: 
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tinent  to  the  cause,  if  they  are  instructed  by  their  clients 
to  say  it;  and  to  hold  them  responsible  for  every- 
thing that  is  not  pertinent  to  the  case,  whether  they 
are  instructed  or  not." 88  In  this  case  the  court  further 
said:  "In  France  the  same  limits  are  assigned  with 
this  sole  difference  that  there,  by  positive  legislation 
of  a  very  recent  date,  the  instructions  must  be  in 
writing.89  In  Rome,  while  a  generous  freedom  was 
inculcated  on  counsel  in  advocating  the  cases  of  their 
clients,  the  prohibition  was  express  against  profiting 
by  this  liberty  to  speak  untruths  and  utter  slander. 
Spain,  in  her  written  laws,  has  repeated  nearly  ver- 
batim the  restraints  imposed  by  the  imperial  code." 

It  has  been  said  that  it  makes  no  difference  if 
the  words  are  uttered  in  the  course  of  a  trial,  whether 
in  form  they  are  addressed  to  the  witness  or  to  the 
court  or  jury.90 

The  privilege  is  extended  to  the  counsel  for 
the  interest  and  benefit  of  the  party,  and  to  allow  him 
full  scope  and  freedom  in  the  support  or  defense  of  the 
rights  of  the  party.91 

"In  applying  this  principle  the  courts  are  liberal, 
even  to  the  extent  of  declaring  that  where  matter  is 
put  forth  by  counsel  in  the  course  of  a  judicial  pro- 
ceeding that  may  possibly  be  impertinent,  they  will  not 
so  regard  it  as  to  deprive  its  author  of  his  privilege, 
because  the  due  administration  of  justice  requires  that 
the  rights  of  clients  should  not  be  imperiled  by  sub- 
jecting their  legal  advisers  to  the  constant  fear  of  suits 
for  libel  or  slander."  92  Indeed,  it  has  been  said  that 
'  'until  it  is  shown  that  the  defendant  acted  with  malice 

88  Stackpole   vs.   Hemen,   6  Mart.  w  Hoar  vs.  Wood,  3  Met.   (Mass)., 

N.  S.,  (La.),  481.  193. 

89  Martin's  Rep.  de  Jures,  Volume  "  Jennings  vs.  Paine.  4  Wis.,  358. 

I,  p.  464.  w  Youmans  vs.  Smith,  153  N.  Y.. 

214. 
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and  was  using  the  judicial  forms  in  bad  faith  for  the 
purpose  of  assailing  the  plaintiff's  character,  the  pre- 
sumption must  be  extended  to  the  defendant  that  the 
complaint  was  a  privileged  communication.  It  was 
and  is  conceded  by  the  appellant  that  the  court  must 
determine  whether  the  communication  was  privi- 
leged."93  "In  determining  what  is  pertinent,  much 
latitude  must  be  allowed  to  the  judgment  and  discretion 
of  those  who  are  intrusted  with  the  conduct  of  a  cause 
in  court  and  a  much  larger  allowance  made  for  the 
ardent  and  excited  feelings  with  which  a  party  or  coun- 
sel who  naturally  and  almost  necessarily  identifies 
himself  with  his  client,  may  become  animated  by  con- 
stantly regarding  one  side  only  of  an  interesting  and 
animated  controversy,  in  which  the  dearest  rights  of 
such  party  may  become  involved."  94 

But  where  a  party  or  an  attorney,  or  counsel  in 
such  a  proceeding  goes  out  of  the  way  to  asperse  and 
vilify  another  by  words  or  writing  not  material  or  perti- 
nent to  the  controversy,  he  is  without  protection,  and 
is  liable  to  be  prosecuted  as  in  other  cases  of  slander 
or  libel.95  This  limitation  is  stated  by  Chief  Justice 
Gray,  in  the  leading  case  of  Hoar  vs.  Wood,  3  Met. 
(Mass.),  198,  as  follows:  "A  party  or  counsel  cannot 
gratify  private  malice  by  uttering  slanderous  expres- 
sions, either  against  a  party,  witness,  or  third  person 
which  have  no  relation  to  the  cause  or  subject-matter 
of  the  inquiry." 

The  question,  therefore,  in  such  cases  is  not 
whether  the  words  spoken  are  true,  not  whether  they 
are  actionable  in  themselves,  but  whether  they  were 
spoken  in  the  course  of  judicial  proceedings,  and  whether 

*  Dada  vs.  Piper,  41  Hun.  (N.  Y.).,  M  Hoar  vs.  Wood,  3  Met.  (Mass.)., 

256;    2  N.  Y.,  214;    47  N.  E.  197. 

Rep.,  265.  M  Gilbert  vs.   People,   1   Den.   (N. 

Y.).,  41. 
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they  were  relevant  and  pertinent  to  the  cause  or  sub- 
ject of  inquiry.  "In  an  action  of  libel  against  the 
counsel,  he  cannot  justify  by  showing  his  belief  that 
it  (the  defamatory  statement)  was  true,  the  sources  of 
his  information,  or  his  instructions  from  his  client."  * 
"It  does  not  follow,  because  an  attorney  will  be  ex- 
empt from  the  liability  for  words  spoken  in  open  court 
in  the  conduct  of  his  case,  that  he  would  be  likewise 
exempt  when  repeating  the  words  on  another  occasion 
when  he  was  under  no  obligation  either  to  the  public 
or  his  client  to  speak  in  reference  to  the  matter.  While 
no  malice  would  be  implied,  either  from  the  character 
of  the  words  or  the  falsity  of  the  charge,  when  they 
were  uttered  in  the  course  of  a  judicial  proceeding,  the 
repetition  of  the  words,  either  in  private  conversation 
or  in  a  published  article  in  a  newspaper  for  instance, 
when  no  public  or  private  duty  required  him  as  to  such 
repetition,  upon  the  same  footing  as  any  one  who  speaks 
of  another,  and  he  speaks  then  at  his  peril  if  the  words 
are  not  true." 

The  rule  has  been  invoked  in  regard  to  statement 
in  various  written  pleadings  and  the  like,  such  as  a 
declaration  in  a  justice's  court;98  statements  hi  an 
answer  to  a  bill  of  complaint  in  chancery,"  a  discharge 
from  bankruptcy,100  and  specifications  of  opposition  to 
an  insolvent's  discharge,101  So  too,  it  has  been102  held 
that  affidavits  presented  by  an  attorney  in  a  judicial 
proceeding  pertinent  to  the  issue  were  privileged  not- 
withstanding they  might  have  been  made  maliciously. 
In  Stewart  vs.  Hall,103  an  action  against  an  attorney 

99  McLaughlin     vs.     Cowley,     127  *  Hartung   vs.   Shaw,    130   Mich., 

Mass.,  316.  177;   89  N.  W.  Rep.,  701. 

91  Atlanta  News  Pub.  Co.  vs.  Med-  "•  Marsh  vs.  Ellsworth,  50  N.  Y., 

lock,  123  Ga.,  720;    51  S.  E.  309. 

R€*».,  756.  m  Conley  vs.  Key,  98  Ga.,  115. 

«  Gilbert  vs.  People,  1  Den.  N.  Y.,  «•  Hollis  vs.  Meux,  69  Cal.,  625; 

41.  11  Pac.  Rep.,  248. 

*•  Stewart  vs.  Hall,  83  Ky.,  375. 
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for  a  libel  in  publishing  in  his  brief  certain  testimony 
in  a  former  proceeding,  it  was  held  that  the  publication 
was  in  the  discharge  of  his  duty  and  was  a  fair  report 
of  a  judicial  proceeding,  and  was  privileged. 

The  latest  and  what  must  be  considered  the  con- 
trolling decision  in  England  is  to  the  effect  that  no 
action  will  lie  against  counsel  for  slanderous  words 
spoken  with  reference  to,  and  in  the  course  of,  an  in- 
quiry before  a  judicial  tribunal,  although  they  are 
uttered  maliciously,  and  without  any  justification  or 
even  excuse,  and  from  personal  ill  will  towards  the 
person  slandered,  arising  out  of  a  previously  existing 
cause,  and  are  irrelevant  to  every  issue  of  fact  contested 
before  the  court.104 

SECTION  81.    COMMUNICATIONS  QUALIFIEDLY  PRIVI- 
LEGED. 

The  following  classes  of  communications  have 
been  held  to  be  qualifiedly  privileged : 105 

Official  communications.106 

Reports  of  public  committees.107 

Communications  relating  to  appointment  of  public 
officers.108 

Communications  regarding  schools  and  teachers.109 

Communications  regarding  liquor  licenses.110 

Speeches  or  evidence  in  church,  lodge  or  society 
meetings.111 

Communications  in  furtherance  of  criminal  prose- 
cutions.112 

104  Munster  vs.  Lamb,  11  Q.  B.  D.,  "•  Rausch   vs.    Anderson,    75    111. 
588.  App.,  526. 

106  25  Cyc.,  387.  »°  Ketzler  vs.  Romine,  9  Pa.  Co. 
109  Haight   vs.   Cornell,    15   Conn.,  St.,  171. 

74.  '»  Miller  vs.  Roy,  10  La.  Am.  231; 

107  Howland  vs.  Flood,  160  Mass.,  York  vs.  Pease.  2  Gray  (Mass.), 

509;  36  N.  E.,  482.  282. 

m  Coogher  vs.  Rhodes,  38  Fla.,  240.  ia  Chapman   vs.   Battle,   124  Ga., 

574;  52  S.  E.,  812. 
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Communications  in  course  of  mutual  controversy.113 
Communications  at  request  of  person  defamed.114 
Communications  in  discharge  of  duties  to  others.118 
Communications  as  to  character  of  suitor  or  lover, 
when  made  by  a  near  relative  of  the  party  concerned."6 
Communications  as  to  character  of  employee.117 
Mercantile  reports.118 

1U  Gattis   vs.    KOgo,    128    N.    C.,  "•  Harriott     vs.     Plumpton,     166 

402;  38  S.  E.,  931.  Mass.,  585. 

"«  Beeler  vs.  Jackson,  64  Md.,  589;  "'  Hollenbeck  vs.  Ristine,  105 

2  Atl.,  916.  Iowa,  488. 

«•  Van  Horn  vs.  Van  Horn,  56  N.  ia  Christ  vs.  Bradstreet,  9  Ohio, 

J.  L.,  318.  Dec.  751. 


CHAPTER  XIII. 
NEGLIGENCE. 

SECTION  82.    THE  ACTION  FOR  NEGLIGENCE. 

Strictly  speaking  negligence  is  not  a  distinctive 
tort,  but  rather  a  factor  which  determines  liability,  and 
which  may  appear  in  a  number  of  different  torts.1  To 
save  constant  repetition,  however,  negligence  is  here 
treated  by  itself  as  if  it  were  truly  a  distinctive  tort. 
Negligence,  as  redressed  by  the  law,  figures  almost 
exclusively  in  wrongs  which  result  in  physical  injury 
to  the  body,  or  forceful  damage  to  property.2  "Negli- 
gence may  be  an  element  in  either  an  action  of  trespass 
or  of  trespass  on  the  case,  if  injury  is  directly  done  in 
the  immediate  performance  of  a  negligent  act,  as  where 
a  carriage  driver  so  negligently  guides  his  vehicle  that 
it  runs  over  a  pedestrian  or  collides  with  another 
carriage,  the  tort  comes  within  the  conception  of 
trespass.  If  the  damage  complained  of  is  not  thus 
directly  done,  but  follows  consequentially,  as  is  said, 
or  from  negligence  in  the  creation  or  mainten- 
ance of  an  agent  of  harm,  as  where  a  carriage  is 
negligently  left  unguarded  and  some  one  is  injured 
thereby,  the  tort  falls  under  the  head  of  secondary 
trespass."3 

1  "It  has  been  customary  to  treat  tion."    J.   H.   Wigmore   in   8 

the  subject  of  Negligence  as  if  Harvard  Law  Review,  206. 

it   were   a   specific   injury  by  *  Negligence    by    telegraph    com- 

itself,    instead    of    merely    a  panics  in  sending  messages  is 

question  of  responsibility  liable  an    exception    to    this    rule, 

to    arise    in    connection    with  Street's  Foundations  of  Legal 

various   kinds   of   harm;    but  Liability,  Vol.  1,  p.  71. 

this  obscures  the  true    situa-  *  Id.,  Vol.  1,  p.  71. 

ITS 
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SECTION  83.    DEFINITIONS  AND  CLASSIFICATIONS  OF 

NEGLIGENCE. 

Many  different  definitions  of  negligence  have  been 
given  among  the  best  of  which  are  the  following: 

''Negligence  is  the  omission  to  do  something  which 
a  reasonable  man,  guided  upon  those  considerations 
which  ordinarily  regulate  the  conduct  of  human 
affairs  would  do,  or  doing  something  which  a  prudent 
and  reasonable  man  would  not  do."4 

"Actionable  negligence  consists  in  the  neglect  of 
the  use  of  ordinary  care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty  of  observing  ordi- 
nary care  and  skill,  by  which  neglect  the  plaintiff  with- 
out contributory  negligence  on  his  part  has  suffered 
injury  to  his  person  or  property."5 

"Negligence  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under 
the  circumstances  of  the  situation,  or  doing  what 
such  a  person  under  the  existing  circumstances  would 
not  have  done."  e 

"Negligence  is  the  unintentional  failure  to  per- 
form a  duty  implied  by  law,  whereby  damage  natur- 
ally and  proximately  results  to  another."  7 

Negligence  is  sometimes  divided  into  gross,  ordi- 
nary and  slight.  This  classification  was  introduced 
into  the  Common  law  from  Civil  or  Roman  law,  and 
was  for  a  time  very  generally  followed,8  occupying 

«  Alderson,  J.,  in  Blyth  vs.  Birm-  •  Heaven  vs.  Fender,  1 12  B.D., 503. 

ingham    Waterworks    Co.,    25  6  Baltimore,  etc.,  R.  Co.  vs.  Jones, 

L.  J.  Exch.,  212, 11  Exch.,  781.  95  U.  8.,  439. 

This  is  one  of  the  most  famous  *  American  and  English  Ency.  of 

definitions  of  negligence,   but  Law,  Vol.  XXI,  p.  457. 

has  been  qualified  and  limited  8  Jacksonville  Southeastern  R.  Co. 

in  other  decisions.     See  Smith  vs.  South  worth,  135  111.,  250; 

vs.  London,  etc.,  R.  Co.,  L.  R.,  Foster    vs.    Essex    Bank,    17 

5   C.    P.,  102;   Summway   vs.  Mass.,    479,    Am.    Dec.,    168; 

Hold,  15  Fed.  Rep.,  880;  Chi-  Tracy,  vs.  Wood,  3  Mason  (U. 

cago,  etc.,  R.  Co.  vs.  Johnson,  S.),  132 
103  HI.,  512. 
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a  particularity  important  place  in  the  law  of  Bailments.9 
The  present  tendency  of  the  law  is  to  break  away 
from  this  classification,  and  to  hold  that  there  is  only 
one  kind  of  negligence,  which  consists  of  a  failure  to 
exercise  the  degree  of  care  required  under  the  circum- 
stances of  the  particular  case.10  Gross  negligence 
has  been  declared  to  be  only  ordinary  negligence  with 
the  addition  of  a  "vituperative  epithet."  This  subject 
is  thus  described  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  Steamboat  New  World  vs. 
King.41 

"The  theory  that  there  are  three  degrees  of 
negligence,  described  by  the  terms  slight,  .ordinary, 
and  gross,  has  been  introduced  into  the  common  law 
from  some  of  the  commentators  of  the  Roman  law. 
It  may  be  doubted  if  these  terms  can  be  usefully 
applied  in  practice.  Their  meaning  is  not  fixed,  or 
capable  of  being  so.  One  degree,  thus  described,  not 
only  may  be  confounded  with  another,  but  it  is  quite 
impracticable  exactly  to  distinguish  them.  Their 
signification  necessarily  varies  according  to  circum- 
stances, to  whose  influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real  exceptions  that 
the  rules  themselves  can  scarcely  be  said  to  have  a 
general  operation.  In  Storer  vs.  Gowen,  18  Maine, 
177,  the  Supreme  Court  of  Maine  says:  'How  much 
care  will  in  a  given  case  relieve  a  party  from  the  impu- 
tation of  gross  negligence,  or  what  omission  will  amount 
to  the  charge,  is  necessarily  a  question  of  fact  depend- 
ing on  a  great  variety  of  circumstances  which  the 
law  cannot  exactly  define/  Mr.  Justice  Story  (Bail- 
See  Subject  of  Bailments,  Vol.  V,  vs.  Arras,  91  U.  S.,  494;  Cul- 

Subiect  12.  bertson  vs.  Holliday,  50  Neb., 

Wyld  vs.  Pickfori,  8  M.  <fe  W.,  229. 

460;   MUwaukee,  etc.,  R    Co.  "16  How.,  469. 
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ments,  Sec.  11)  says:  'Indeed,  what  is  common  or 
ordinary  diligence  is  more  a  matter  of  fact  than  of 
law.'  If  the  law  furnishes  no  definition  of  the  terms 
gross,  negligence,  or  ordinary  negligence,  which  can 
be  applied  in  practice,  but  leaves  it  to  the  jury  to 
determine,  in  each  case,  what  the  duty  was,  and  what 
omissions  amount  to  a  breach  of  it,  it  would  seem 
that  imperfect  and  confessedly  unsuccessful  attempts 
to  define  that  duty  had  better  be  abandoned. 

"Recently  the  judges  of  several  courts  have 
expressed  their  disapprobation  of  these  attempts  to 
fix  the  degrees  of  diligence  by  legal  definitions,  and 
have  complained  of  the  impracticability  of  applying 
them.  (Wilson  vs.  Brett,  11  Mees  &  Wels,  113;  Wylde 
vs.  Pickford,  88  Lb.,  443,  461,  462;  Hinton  vs.  Dibbin, 
2  Q.  B.,  651.)  It  must  be  confessed  that  the  difficulty 
in  defining  gross  negligence,  which  is  apparent  in 
perusing  such  cases  as  Tracy,  et  al.  vs.  Wood,  3  Mass., 
132,  and  Foster  vs.  The  Essex  Bank,  479,  would  alone 
be  sufficient  to  justify  these  complaints.  It  may  be 
added  that  some  of  the  ablest  commentators  on  the 
Roman  law,  and  on  the  Civil  Code  of  France,  have 
wholly  repudiated  this  theory  of  three  degrees  of 
diligence,  as  unfounded  in  principles  of  natural  justice 
useless  in  practice,  and  presenting  inextricable  em- 
barrassments and  difficulties." 

SECTION  84.    NEGLIGENCE  IN  THE  FIELD  OF  TRESPASS. 

The  question  of  negligence  in  the  field  of  terspass 
is  only  important  where  the  injury  was  occasioned 
unintentionally;  if  a  person  intentionally  does  an 
injury,  by  a  direct  application  of  force,  he  is  absolutely 
liable.  If  the  injury  was  unintentional,  liability  may 
still  attach,  to  the  person  inflicting  such  injury,  through 
the  presence  of  this  element  of  negligence. 
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Although  it  is  clearly  recognized  today  that 
negligence  is  thus  essential  to  liability  for  unintentional 
injury,  the  common  law  was  very  slow  in  adopting 
this  principle.  The  doctrine  that  a  man  was  abso- 
lutely liable  civilly  for  the  direct  consequence  of  his 
act,  was  for  a  long  tune  firmly  established.  The  right 
to  inquire  into  the  state  of  mind  of  the  party  causing 
the  injury,  was  long  the  distinguishing  mark  between 
criminal  and  civil  actions  for  trespasses.  Thus  in 
"The  Case  of  the  Thorns"12  it  was  said,  "If  some  one 
cuts  trees  and  the  boughs  fall  on  a  man  and  hurt  him, 
in  such  a  case,  that  man  would  have  an  action  for 
trespass,  and  so,  sir,  if  an  archer  shoots  at  a  mark  and 
his  bow  swerves  in  his  hand  and  against  his  will  he 
kills  a  man,  this,  as  has  been  said,  is  no  felony.  But 
if  he  hurts  a  man  with  his  arrow,  this  man  will  have 
a  good  action  of  trespass  against  him,  although  archery 
is  lawful  and  the  wrong  which  the  archer  did  was 
against  his  will." 

The  modern  rule  on  this  subject  may  be  taken  as 
laid  down  in  Castle  vs.  Dwyer.13  In  this  case  the 
defendant,  who  was  the  colonel  of  a  regiment  of  State 
militia,  after  exercising  his  men  at  target  practice, 
caused  them  to  be  drawn  up  for  a  few  volleys  with 
blank  cartridges.  Precautions  were  taken  to  see 
that  all  balls  were  withdrawn  from  the  guns,  but 
through  some  accident  balls  remained  in  one  or  more  of 
the  guns,  and  when  the  first  volley  was  fired  the  plaintiff, 
a  spectator,  was  severely  injured.  While  it  was 
recognized  in  this  case  that  liability  in  this  class  of 
cases  was  not  absolute  and  that  some  negligence  must 
be  proved,  it  was  held  that  there  was  negligence  in 
this  case  in  firing  at  all  in  the  direction  of  a  crowd  of 

"  Y.  B.,  6  Edw.  IV,  7,  p.  1, 18.  u  2  Keyes  (N.  Y.),  169. 

VoL  IV.— 12. 
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people  without  positive  knowledge  that  each  musket 
contained  no  more  than  a  blank  cartridge. 

SECTION  85.    NEGLIGENCE  IN  THE  FIELD  OF  TRESPASS 
ON  THE  CASE. 

The  leading  case  on  the  subject  of  negligence  in 
the  class  of  torts,  which  are  redressed  under  an  action 
of  trespass  on  the  case,  is  the  case  of  Parrott  vs.  Wells, 
known  as  "The  Nitro-Glycerine  Case."14 

In  1866,  the  defendants,  who  were  expressmen, 
engaged  in  carrying  packages  between  New  York  and 
California,  by  way  of  the  Isthmus  of  Panama,  received 
at  New  York  a  box  containing  nitro-glycerine  to  be 
carried  to  California.  There  was  nothing  in  the 
appearance  of  the  box  tending  to  excite  any  suspicion 
of  the  character  of  its  contents.  It  was  received  and 
carried*  in  the  usual  course  of  business,  no  information 
being  asked  or  given  as  to  its  contents.  On  arriving 
at  San  Francisco,  California,  its  contents  were  leaking 
and  resembled  sweet  oil.  The  box  was  then  taken  for 
examination,  as  was  the  custom  with  the  defendants 
when  any  box  carried  by  them  appeared  to  be  dam- 
aged to  the  premises  occupied  by  them,  which  were 
leased  from  the  plaintiff.  Whilst  an  employee  of  the 
defendants,  by  their  direction,  was  attempting  to  open 
the  box,  the  nitro-glycerine  exploded,  injuring  the 
premises  occupied  by  them  and  other  premises  leased 
by  the  plaintiffs  to  and  occupied  by  other  parties.  The 
defendants  had  no  knowledge  of,  and  no  reason  to  sus- 
pect, the  dangerous  character  of  the  contents.  They  re- 
paired the  injuries  to  the  premises  occupied  by  them ;  held 
that  they  were  not  liable  for  the  damage  caused  by  the 
accident  to  the  premises  occupied  by  other  parties. 

"  15  Wallace,  524. 
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The  Court  in  the  course  of  their  decision  in  this 
case  said : 

'The  defendants,  being  innocently  ignorant  of 
the  contents  of  the  case  received  in  the  regular  course 
of  their  business,  were  not  guilty  of  negligence  in 
introducing  it  into  their  place  of  business  and  handling 
it  in  the  same  manner  as  other  packages  of  similar 
outward  appearance  were  usually  handled.  'Negli- 
gence,' has  been  defined  to  be  'the  omission  to  do 
something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct 
of  human  affairs,  would  do,  or  doing  something,  which 
a  prudent  and  reasonable  man  would  not  do.'  Blyth 
vs.  Birmington  Water  Works,  11  Exch.,  784.  It  must 
be  determined  in  all  cases  by  reference  to  the  situation 
and  knowledge  of  the  parties  and  all  the  attendant 
circumstances.  What  would  be  extreme  care  under 
one  condition  of  knowledge,  and  one  state  of  circum- 
stances would  be  gross  negligence  with  different 
knowledge  and  in  changed  circumstances.  The  law 
is  reasonable  in  its  judgment  in  this  respect.  It 
does  not  charge  culpable  negligence  upon  anyone  who 
takes  the  usual  precautions  against  accident,  which 
careful  and  prudent  men  are  accustomed  to  take  under 
similar  circumstances.  Shear  vs.  Redb.,  Sec.  6. 

"The  case  of  Pierce  vs.  Winsor,  2  Cliff,  18,  decided 
by  Mr.  Justice  Clifford,  in  the  Circuit  Court  of  the 
District  of  Massachusetts,  furnishes  a  pertinent  illus- 
tration of  this  doctrine.  There  a  general  ship  was 
put  up  for  freight.  Among  other  freight  offered  and 
taken  was  mastic,  an  article  new  in  commerce,  and 
which  was  so  affected  by  the  voyage  that  it  injured 
other  parts  of  the  cargo  in  contact  with  it,  and  caused 
increased  expenditure  in  discharging  the  vessel.  The 
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court  held  the  shipper  and  not  the  charterer  liable, 
and  observed  that  'The  storage  of  the  mastic  was 
made  in  the  usual  way,  and  it  is  not  disputed  it  would 
have  been  proper,  if  the  article  had  been  what  it  was 
supposed  to  be,  when  it  was  received  and  laden  on 
board.  Want  of  greater  care  in  that  behalf  is  not  a 
fault,  because  the  master  had  no  means  of  knowledge 
that  the  article  required  any  extra  care  or  attention, 
beyond  what  is  usual  in  respect  to  other  goods.' 

"This  action  is  not  brought  upon  the  covenants  of 
the  lease;  it  is  in  trespass  for  injuries  to  the  buildings 
of  the  plaintiff,  and  the  gist  of  the  action  is  the  negli- 
gence of  the  defendants;  unless  that  can  be  established 
they  are  not  liable.  The  mere  fact  that  injury  has  been 
caused  is  not  sufficient  to  hold  them.  No  one  is 
responsible  for  injuries  resulting  from  unavoidable 
accident,  whilst  engaged  in  a  lawful  business.  A  party 
charging  negligence  as  a  ground  of  action  must  prove 
it.  He  must  show  that  the  defendant,  by  his  act,  or 
by  his  omission,  has  violated  some  duty  incumbent 
upon  him,  which  has  caused  the  injury  complained 
of. 

"The  cases  between  passengers  and  carriers  for 
injuries  stand  upon  a  different  footing.  The  contract 
of  the  carrier  being  to  carry  safely,  the  proof  of  the 
injury  usually  establishes  a  prima  facie  case,  which 
the  carrier  must  overcome.  His  contract  is  shown, 
prima  facie  at  least,  to  have  been  violated  by  the 
injury.  Outside  of  these  cases,  in  which  a  positive 
obligation  is  cast  upon  the  carrier  to  perform  a  special 
service,  the  presumption  is  that  the  party  has  exer- 
cised such  care  as  men  of  ordinary  prudence  and 
caution  would  exercise  under  similar  circumstances 
and  if  he  has  not  the  plaintiff  must  prove  it. 
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"Here  no  such  proof  was  made,  and  the  case  stands 
as  one  of  unavoidable  accident,  for  the  consequences 
of  which  the  defendants  are  not  responsible.  The 
consequences  of  all  such  accidents  must  be  borne  by 
the  sufferer  as  his  misfortune. 

"This  principle  is  recognized  and  affirmed  in  a 
great  variety  of  cases, — in  cases  where  fire  originating 
in  one  man's  building  has  extended  to  and  destroyed 
the  property  of  others;  in  cases  where  injuries  have 
been  caused  by  fire  ignited  by  sparks  from  steamboats 
or  locomotives,  or  caused  by  horses  running  away,  or 
by  blasting  rocks,  and  in  numerous  other  cases  which 
will  readily  occur  to  everyone.  The  rule  deducible 
from  them  is,  that  the  measure  of  care  against  acci- 
dent, which  one  must  take  to  avoid  responsibility,  is 
that  which  a  person  of  ordinary  prudence  and  caution 
would  use  if  his  own  interests  were  to  be  affected  and 
the  whole  risk  were  his  own.  Hoffman  vs.  Tuolumne 
County  Water  Co.,  10  Dal.,  413;  Wolf  vs.  St.  Louis 
Indep.  Water  Co.,  10  CaL,  541;  Tood  vs.  CocheU,  17 
Cal.,  97. 

"And  the  principle  is  not  changed  whether  the 
injury  complained  of  follows  directly  or  remotely 
from  the  act  or  conduct  of  the  party.  The  direct  or 
remote  consequences  of  the  act  or  conduct  may  deter- 
mine the  form  of  the  action,  whether  it  shall  be  case 
or  trespass,  where  the  forms  of  the  common  law  are 
in  use,  but  cannot  alter  the  principle  upon  which 
liability  is  enforced  or  avoided.  In  Brown  vs.  Ken- 
dall, 6  Cush.,  295,  which  was  before  the  Supreme 
Court  of  Massachusetts,  the  action  was  in  trespass 
for  an  assault  and  battery.  The  defendant  was  trying 
to  part  two  dogs,  fighting,  and  in  raising  his  stick  for 
that  purpose  accidentally  struck  the  plaintiff  in  his 
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eye,  injuring  it  severely.  The  Court,  Mr.  Chief  Justice 
Shaw,  delivering  the  opinion,  held  that  the  defendant 
was  doing  a  lawful  and  proper  act,  which  he  might  do 
by  the  use  of  proper  and  safe  means;  and  that  if  in  so 
doing,  and  while  using  due  care  and  taking  all  proper 
precautions  necessary  to  the  exigency  of  the  case  to 
avoid  hurt  for  others,  the  injury  to  the  plaintiff  oc- 
curred; the  defendant  was  not  liable  therefor,  and  that 
the  burden  of  proof  was  on  the  part  of  the  defendant. 
In  Harvey  vs.  Dunlop,  H.  &  D.  (Lalor),  193,  which 
was  before  the  Supreme  Court  of  New  York,  the  action 
was  trespass  for  throwing  a  stone  at  the  plaintiff's 
daughter,  by  which  her  eye  was  put  out.  It  did  not 
appear  that  the  injury  was  inflicted  by  design  or 
carelessness,  but  on  the  contrary,  that  it  was  accidental, 
and  it  was  held  that  the  plaintiff  could  not  recover. 
'No  case  or  principle  can  be  found,'  said  Mr.  Justice 
Nelson,  in  denying  a  new  trial,  'or,  if  found,  can  be 
maintained,  subjecting  an  individual  to  liability  for 
an  act  done  without  fault  on  his  part;'  and  in  this 
conclusion  we  all  agree." 

SECTION  86.    VIOLATION  OF  A  DUTY  BY  NEGLIGENCE. 

Before  negligence  can  be  imputed  to  a  person,  a 
duty,  the  breach  of  which  is  the  tort  in  question, 
must  be  shown.15  This  duty  may  arise  in  any  of  the 
following  ways: 

(1)  The  duty  may  be  implied  by  law.16  It  has 
been  held  that  no  action  is  maintainable  against  a 
carrier  as  for  a  breach  of  its  general  duty  for  a  failure 

"  Hart  vs.  Washington  Park  Club,  w  Fogarty  vs.  Finly,  10  Cal.,  239; 

157  111.,  9,  45  Am.  St.  Rep.,  70  Am.  Dec.,  714;  Smith  vs. 

298;  Duvall  vs.  Baltimore,  etc.  Clarke  Hardware  Co.,  100  Ga., 

R.  Co.,  73  Md.,  516;  Currier  vs.  163;   Phillips   vs.   Edsall,   127 

Boston  Music  Hall  Assoc.,  135  111.,  535. 
Mass.,  414. 
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to  cany  a  passenger  on  Sunday,  because  the  law  im- 
plies no  obligation  to  cany  anyone  on  that  day.17 

(2)  The  specific  duty,  a  violation  of  which  is 
negligence  in  law,  may  also  be  created  by  statute  or 
ordinance.18 

(3)  The  relation  out  of  which  the  duty  arises  by 
implication  of  the  law,  may  be  created  by  contract.19 
Some  of  the  more  common  relations  which  may  be 
thus  created  are  those  of  principal  and  agent,  master 
and  servant,  and  the  relation  between  shippers  and 
common  carriers.     It  is  not  necessary,  however,  that 
the  duty  neglected  should  have  risen  out  of  contract.20 
The  principles  of  negligence  are  the  same  whether  the 
negligence  is  a  breach  of  a  duty  implied  by  law  in  the 
absence  of  all  contract,  or  a  breach  of  duty  arising  out 
of  a  contractual  relation.21 

As  a  general  rule,  it  is  unnecessary,  where  the 
duty  arises  out  of  a  relation  created  by  contract,  that 
there  should  be  privity  of  contract  between  the  parties 
to  the  suit.22  An  exception  to  this  rule  is  found  hi 
the  case  of  contracts  of  sale  where  the  vendor  of  an 
article,  not  inherently  dangerous  in  character,  is  not 
liable  to  one  not  a  party  to  the  contract  of  sale  who  is 
injured  because  of  defects  in  construction.23 

(4)  Finally,  the  duty  which  is  violated  may  be 
that   to   exercise    ordinary   or   reasonable   care   and 

a  Walsh  vs.  Chicago,  etc.,  R.  Co.  49   Minn.,    331;    Coughty   vs. 

42  Wis.,  23.  Globe  Woolen  Co.,  56  N.  Y., 

M  American  and  English  Ency.  of  124. 

Law,  Vol.  XXI,  p.  460;  Siem-  »  Collett  vs.  London,  etc.,  R.  Co., 

ers   vs.    Eisen,    54   Cal.,    418;  16  Q.  B.,  984,  71  E.  C.  L    984. 

Central  R.,  etc.,  Co.  vs.  Smith,  »  Lake  Erie,  etc.,  R.  Co.  vs.  Acres, 

78  Ga.,  694;  Wright  vs.  Chi-  108  Ind.,  548. 

cago,  etc.,  R.  Co.,  27  111.  App.,  B  Hayes    vs.     Philadelphia,    etc., 

200.  Coal,  etc.,  Co.,  150  Mass..  457; 

«*  Collett  vs.  London,  etc.,  R.  Co.,  Denlin  vs.   Smith,  89  N.  Y., 

16  Q.  B.,  984,  71  E.  C.,  984;  470.  42  Am.  Rep.,  311. 

Hayes   vs.    Philadelphia,   etc.,  a  Bragdon     vs.     Perkins-Campbell 

Coal,  etc.,  Co.,  150  Mass.,  457;  Co.  (CX  C.  A.),  87  Fed.  Rep., 

Schubert  vs.  J.  R.  Clark  Co.,  109. 
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prudence.24  "Where  reasonable  care  is  employed  in 
doing  an  act  not  itself  illegal  or  inherently  likely  to 
produce  damage  to  others,  there  will  be  no  liability 
although  damage  in  fact  ensues."25 

SECTION  87.    CONTRIBUTORY  NEGLIGENCE. 

The  doctrine  of  contributory  negligence  is,  that 
one  cannot  recover  compensation  for  an  injury  from 
any  negligence,  into  which  negligence  of  his  own  has 
to  a  greater  or  less  degree  entered  cause,  contribut- 
ing as  a  proximate  to  the  complained  result.26 

Negligence,  to  be  actionable,  must  be  the  proxi- 
mate cause  of  the  injury,  and  similarly  contributory 
negligence,  in  order  to  be  a  defense  must  also  be  a 
proximate  cause  of  the  injury  sued  on.27  The  applica- 
tion of  the  doctrine  of  contributory  negligence  is  well 
set  out  in  the  decision  in  the  case  of  The  Bernina.28 

"The  cases  which  give  rise  to  actions  for  negli- 
gence are  primarily  reducible  to  three  classes  as 
follows:  1.  A,  without  fault  of  his  own,  is  in- 
jured by  the  negligence  of  B;  then  B  is  liable  to  A. 
2.  A,  by  his  own  fault,  is  injured  by  B,  without  fault 
on  his  part,  then  B  is  not  liable  to  A.  3.  A  is  injured 
by  B  by  the  fault,  more  or  less,  of  both  combined; 
then  the  following  further  distinctions  have  to  be 
made:  (a)  If  notwithstanding  B's  negligence,  A, 
with  reasonable  care,  could  have  avoided  the  injury, 

*  Ford  vs.  London,  etc.,  R.  Co.,  2  Co.   vs.   Roach,   64  Ga.,   635; 

F.  &  F.,  730;  Planter's  Ware-  Duvall  vs.  Baltimore,  etc.,  R. 

house,  etc.,  Co.  vs.  Taylor,  64  Co.,  73  Md.,  516;   Bolton  vs. 

Ark.,  307;  Illinois  Central  R.  Calkins,  102  Mich.,  69. 

Co.  vs.  Anderson,  184  111.,  294;  *•  Bishop    on    Non-Contract    Law, 

Brown   vs.    Kendall,   6   Cush.  Sec.  459. 

(Mass.),  292.  "  Doggett  vs.  Richmond,  etc.,  R., 

K  American  and  English  Ency.  of  78     N.     C.,     305;     Pendleton 

Law,  Vol.  XXI,  p.  463;  Hay-  Street  R.  vs.  Stallman,  22  Ohio 

man  vs.  Hewitt,  Peake  Add.  St.,  1. 

Cases,    170;   Morris   vs.    Platt,  M  12  P.  D.,  58. 

32  Conn.,  75;  Central  R.,  etc. 
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he  cannot  sue  B;  (b)  if,  notwithstanding  A's  negli- 
gence, B,  with  reasonable  care,  could  have  avoided 
injuring  A,  A  can  sue  B;  (c)  if  there  has  been  as  much 
want  of  reasonable  care  on  A's  part  as  on  B's,  or,  in 
other  words,  if  the  proximate  cause  of  the  injury  is 
the  want  of  reasonable  care  on  both  sides,  A  cannot 
sue  B.  In  such  a  case  A  cannot,  with  truth  say, 
that  he  has  been  injured  by  B's  negligence.  He  can 
only  with  truth  say,  that  he  has  been  injured  by  his 
own  carelessness  with  N's  negligence,  and  the  two 
combined  give  no  cause  of  action  at  common  law." 

In  Pennsylvania  R.  Co.  vs.  Aspell,29  the  defendant 
company  negligently  carried  the  plaintiff,  a  passenger, 
beyond  his  destination.  The  speed  of  the  train  was 
slackened  somewhat  at  the  switches,  but  after  passing 
these  the  speed  became  greater.  The  conductor 
warned  the  plaintiff  not  to  attempt  to  get  off  while 
the  cars  were  moving,  and  told  him  that  he  would 
back  the  train  to  the  station.  The  plaintiff,  however, 
leaped  from  the  car  and  was  hurt.  It  was  held  that 
he  was  guilty  of  contributory  negligence,  which  was 
the  immediate  and  proximate  cause  of  the  injury, 
and  could  not  recover. 

The  case  of  Flagg  vs.  Hudson,30  will  serve  as  an 
illustration  of  the  class  of  cases,  which  do  not  amount 
to  contributory  negligence.  In  this  case,  the  plaintiff, 
driving  along  a  highway  on  a  dark  night,  pulled  his 
horse  to  the  left  to  avoid  going  down  an  embankment 
on  the  right  of  the  road,  which  had  negligently  been 
left  without  a  railing.  By  so  going  down  he  was 
brought  into  collision  with  another  vehicle  which  came 
from  the  opposite  direction.  It  was  held  that  the 
failure  of  the  town  authorities  properly  to  safeguard 
the  road  was  the  proximate  cause  of  the  damage,  and 

»  23  Pa.  St.,  147.  "  142  Mass.,  289. 
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that  the  plaintiff  was  not  chargeable  with  contributory 
negligence  in  being  on  the  wrong  side  of  the  road. 

SECTION  88.    COMPARATIVE  NEGLIGENCE. 

In  a  few  states  the  doctrine  of  contributory 
negligence  is  modified  by  what  is  known  as  the  doc- 
trine of  comparative  negligence. 

The  doctrine  of  comparative  negligence,31  by 
which  a  plaintiff  in  an  action  for  damages  for  negli- 
gence, although  himself  guilty  of  contributory  negli- 
gence, is  permitted  to  recover  where  the  negligence  of 
the  defendant  is  what  is  termed  "gross,"  in  comparison 
with  the  negligence  of  the  plaintiff,  which  is  termed 
"slight,"  had  its  most  extensive  development  in 
Illinois,  and  was  for  many  years  the  settled  rule  of  the 
courts  of  that  state.32  The  different  degrees  of  negli- 
gence recognized  in  the  application  of  the  doctrine 
were  gross  negligence,  which  was  said  to  be  the  want 
of  slight  degree;  slight  negligence,  or  the  want  of  great 
diligence,  and  ordinary  negligence,  or  the  want  of  or- 
dinary diligence.33  It  was  accordingly  held  that  a 
plaintiff  might  have  been  guilty  of  slight  contributory 
negligence  and  yet  have  shown  no  want  of  ordinary 
care.34  In  later  cases,  as  appears  from  the  reported 
case,  the  doctrine  is  entirely  repudiated.35 

The  sections  of  the  Georgia  code  relating  to  con- 
tributory negligence,  are  as  follows:  "No  person 
shall  recover  damages  from  a  railroad  company  for 
injury  to  himself  or  his  property,  where  the  same  is 

11  The    citations    on    comparative  Wabash,  etc.,  R.  Co.  vs.  Wai- 
negligence  are  from  American  lace,  110  111.,  114. 
and  English  Annotated  Cases,  M  Chicago,  etc.,  R.  Co.  vs.  Johnson. 
Vol.  3,  Note,  p.  48.  103  111.,  512. 

**  Galena,  etc.,  R.  Co.  vs.  Jacobs,  20  •*  Chicago,  etc.,  R.  Co.  vs.  Watner, 

El.,  478;  Chicago,  etc.,  R.  Co.  123  111.,  38. 

vs.  Harwood,  90  111.,  425;  Chi-  M  Macon  vs.  Holcomb,  205  111.,  643; 

cago,  etc.,  R.  Co.  vs.  Johnson,  Chicago,    etc.,    Coal    Co.    vs. 

103  111.,  512;  Chicago,  etc.,  R.  Moran,  210  111.,  9. 
Co.  va.  Stearns,  105  111.,  554; 
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done  by  his  consent,  or  is  caused  by  his  own  negli- 
gence. If  the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover,  but 
the  damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributable  to  him." 
(Sec.  2322.)36  "If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself  caused  by 
the  defendant's  negligence,  he  is  not  entitled  to  re- 
cover. But  in  other  cases,  the  defendant  is  not  re- 
lieved, although  the  plaintiff  may  in  some  way  have 
contributed  to  the  injury  sustained."  (Sec.  3830.)37 
Under  these  statutes,  it  has  been  held,  the  doctrine  of 
comparative  negligence  prevails.38  On  this  point,  the  su- 
preme court  of  the  State  said :  l  'At  common  law,  if  the 
negligence  of  the  plaintiff  contributed  to  the  injury,  he 
could  not  recover.  This  doctrine  referred  to  usually  as 
that  of  'contributory  negligence, '  is  not  the  law  of  this 
State ;  but  the  doctrine  referred  to  often  as  that  of  'com- 
parative negligence,'  is  the  rule  of  force  here.  This 
rule  authorizes  a  recovery  by  the  plaintiff,  although 
he  was  at  fault,  provided  he  was  injured  under  circum- 
stances where,  by  the  exercise  of  ordinary  care  on  his 
part,  he  could  not  have  avoided  the  consequences  of 
the  defendant's  negligence.'  "  In  Christian  vs.  Macon 
R.,  etc.,  Co.,39  it  is  held  that  where  both  the  plaintiff  and 
defendant  have  been  negligent,  a  recovery  can  be  had 
unless  the  plaintiff's  negligence  was  equal  to  or  greater 
than  the  negligence  of  the  defendant,  or  unless  the 
plaintiff  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negli- 
gence. In  Columbus  vs.  Anglin,40  which  was  an  action 
against  a  municipal  corporation  for  injuries  caused  by 

88  Sec.  2322.  "  »  120  Ga.,  314. 

87  Sec.  3830.  «°  120  Ga.,  785. 

*  Western,  etc.,  R.  Go.  vs.  Fergu- 
son, 113  Ga.,  708. 
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defects  in  its  sidewalks,  the  Court  said:  ' 'There  was 
no  error  in  refusing  to  charge  that  any  contributory 
negligence  on  the  part  of  the  plaintiff  would  defeat 
a  recovery,  and  that  in  order  to  recover,  she  must 
show  herself  to  have  been  free  from  default.  What- 
ever may  be  the  rule  in  other  jurisdictions,  it  has  long 
been  settled,  in  this  State,  that  in  a  case  like  the 
present,  contributory  negligence  does  not  necessarily 
debar  a  recovery. "  There  are  numerous  other  cases, 
a  few  of  which  are  cited  below,  showing  that  the 
Georgia  rule  permits  a  recovery  by  the  plaintiff  not- 
withstanding contributory  negligence:41  In  the  last 
case  cited,  the  Court  said :  'The  defendant  will  not  be 
relieved,  although  the  plaintiff  may  in  some  way  have 
contributed  to  the  injury  sustained,  but  in  that  event 
the  damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  default  attributable  to  him."  It  has 
been  held,  however,  in  suits  against  railroad  companies 
by  employes,  that  if  the  negligence  of  the  employe, 
however  slight,  appreciably  contributed  to  the  injury, 
he  cannot  recover.42  These  and  numerous  other 
Georgia  cases  have  denied  the  right  of  recovery  where 
the  employe  of  a  railroad  was  guilty  of  contributory 
negligence,  and  seem  to  ignore  entirely  the  doctrine 
of  comparative  negligence.  But  in  Georgia  R.  Co.  vs. 
Pittman,43  which  was  an  action  by  the  widow  of  a 
railroad  employe  for  damages  for  his  death,  caused 
by  the  negligence  of  the  company,  the  Court  said 
in  holding  the  instructions  of  the  trial  court  not 

41  Savannah,  etc.  R.  Co.  vs.  Stewart,  **  Little  vs.  Southern  R    Co.,  120 

11  Ga.,  427.;  Savannah,  etc.,R.  Ga.,  347;  Western,  etc.,  R.  Co. 

Co.   vs.   Smith,   93  Ga.,   742;  vs.    Hemdon,    114    Ga.,    168; 

Macon,  etc.,  R.  Co.  vs.  Davis,  Prather  vs.  Richmond,  etc.,  R. 

27  Ga.,  742;  Rome  vs.  Dood,  Co.,  80  Ga.,  427;  Georgia,  etc., 

58,  238;  Atlanta,  etc.,  R.  Co.  R.  Co.  vs.  Hicks,  95  Ga.,  301. 

VB.  Wyly,  65  Ga.,  120;  Bran-  «  73  Ga.,  325. 
ham  vs.  Central  R.  Co.,  78  Ga., 
35. 
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erroneous:  "The  distinction  is  clearly  drawn  (in  the 
instructions),  between  that  negligence  which,  on  the 
part  of  plaintiff's  husband,  would  defeat  it  in  part. 
In  the  one  case,  his  negligence  must  have  caused  the 
disaster  itself  alone;  in  the  other,  it  did  not  alone 
cause  it,  but  the  company's  default  and  his  negligence 
together  did  the  work.  In  the  first  case  the  judge 
instructed  the  jury  that  there  could  be  no  recovery; 
in  the  second,  that  there  might  be,  but  that  it  was  the 
duty  of  the  jury  to  diminish  damages  in  proportion 
to  the  negligence  of  the  husband."  The  instructions 
here  approved  were  considered  together  with  another 
statement  in  the  charge  of  the  court  that  the  plaintiff 
could  not  recover,  "if  the  deceased  could  have  avoided 
the  consequences  to  himself  by  the  exercise  of  ordinary 
care."  It  is  not  shown  by  the  decisions  that  a  differ- 
ent rule  as  to  contributory  negligence  is  intended  to  be 
applied  to  railroads  and  their  employes  from  that 
applicable  to  other  relations,  though  such  seems  to  be 
the  effect  of  a  number  of  cases.  The  decisions  are 
not  always  to  be  reconciled  and  the  provisions  of  the 
statutes  themselves  seem  to  be  in  conflict. 

It  has  been  expressly  denied  that  the  doctrine 
of  comparative  negligence  prevails  in  Tennessee.4* 
But  many  cases,  some  of  which  are  cited  below,  show 
that  a  modified  form  of  the  doctrine  of  contributory 
negligence  prevails  in  that  State.  This  rule  is  that 
the  plaintiff's  negligence  when  contributing  to  his 
injury  as  the  proximate  cause  thereof,  will  bar  a  re- 
covery, and  that  no  recovery  can  be  had  where  the 
parties  are  equally  blamable;  but  that,  although  the 
plaintiff  has  been  guilty  of  some  negligence,  yet  if  he 

**  East  Tennessee,  etc.,  R.  Co.  vs.  12  Lea  (Tenn.),  55;  East  Tenn- 

Hull,  88  Tenn.,  33;  East  Tenn-  essee,  etc.,  R.  Co.  vs.  Aiken,  89 

essee,  etc.,  R.  Co.  vs.  Gurley,  Tenn.,  245. 
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could  not  by  the  exercise  or  ordinary  care  have  avoided 
the  consequence  of  the  defendant's  negligence,  he  may 
recover,  and  his  negligence,  if  any,  will  be  considered 
in  mitigation  of  damages.45 

In  Kansas,  in  the  earlier  cases,  it  was  held  that 
slight  neglect  on  the  part  of  the  plaintiff  which  was 
not  the  proximate  cause  of  the  injury  did  not  amount 
to  a  want  of  ordinary  care  and  would  not  bar  a  re- 
covery.46 But  it  has  been  declared  that  the  doctrine 
of  comparative  negligence  has  not  been  adopted  in 
that  State,  and  that  the  rule  of  contributory  negligence 
prevails.47 

Except  as  heretofore  shown,  no  jurisdiction  has 
adopted  the  doctrine  of  comparative  negligence,  and 
in  the  most  jurisdictions  it  has  been  expressly  re- 
pudiated. 

SECTION   89.    LIABILITY   OF   PUBLIC   CORPORATIONS 

FOR  NEGLIGENCE. 

The  important  subject  of  the  liability  of  Public 
Corporations  for  negligence  will  be  taken  up  under 
the  Subject  of  Public  Corporations.48 

tt  Louisville  vs.  R.  Co.  vs.  Burke,  6  Kan.,  38;  Mason  vs.  Missouri 

Coldw.  (Tenn.),  45;  Nashville,  Pac.    R.    Co.,    27    Kan.,    83; 

etc.,  R.  Co." vs.  Smith,  11  Heisk.  Wichita,  etc.,  R.  Co.  vs.  Davis, 

(Tenn.),   455;   Nashville,  etc.,  37  Kan.,  743. 

R.  Co.  vs.  DeArmond,86Tenn.  *7  Kansas  Pac.  R.  Co.  vs.  Peavey, 

73.  29  Kan.,  170;  Atchinson,  etc., 

*•  Union  Pac.  R.  Co.  vs.  Rollins,  5  R.  Co.  vs.  Hughes,  55  Kan., 

Kan.,  167;  Sawyer  vs.  Sauer,  491;   Chicago  W.   R.   Co.   vs. 

10  Kan.,  466;  Pacific  R.  Co.  vs.  Bailey,  66  Kan.,  115. 

Houts,  12  Kan.,  328;  Kansas  «  Vol.  VIII.  Subject  25. 
Pac.  R.   Co.   vs.   Pointer,   14 
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CHAPTER  I. 
DEFINITIONS  AND  GENERAL  PRINCIPLES. 

SECTION  1.    DEFINITION. 

Damages  are  the  pecuniary  reparation  which  the 
law  compels  a  wrongdoer  to  make  to  the  person  injured 
by  his  wrong.1 

SECTION  2.    THEORY  OF  DAMAGES. 

The  general  theory  upon  which  the  law  allows 
damages  for  the  violation  of  a  civil  right  is  based  upon 
the  doctrine  that  where  a  civil  injury  has  been  sus- 
tained the  law  provides  a  remedy  that  should  be  com- 
mensurate to  the  injury  sustained.2 

Compensation  is  the  fundamental  principle  gov- 
erning the  award  of  damages.3  Damages  are  given 
as  an  indemnity  to  the  person  injured,  not  as  a  punish- 
ment to  the  wrongdoer. 

An  exception  to  this  rule,  however,  is  found  in 
the  case  of  torts  accompanied  by  fraud,  gross  negli- 
gence, malice  or  oppression;  in  such  cases  exemplary 
damages  are  sometimes  awarded  as  a  punishment  to 
the  offender.4 

1   Hale    on    Damages,    p.    1.    In  party  who  has  caused  the  in- 

Finch    vs.    Hermans,    5    Luz.  jury." 

Leg.  Reg.  (Pa.),  125:     "dam-  »  Rockwood  vs.  Allen,  7  Mass.,  254; 

age  was  defined  to  be  the  loss  Bartholomew  vs.   Bentley,   15 

caused  by  one  person  to  an-  Ohio,  659,  45  Am.  Dec.,  596. 

other,    either    to    his    person,  s  Sears  ve.  Conover,  42  N.  Y.,  113; 

property,    or    relative    rights,  Rice  vs.  Stone,  1  Allen  (Mass.), 

through  design,  carelessness,  or  566. 

default,   while    'damages'    are  *  Emblem  vs.  Myers,  6  Hurl.  &  N., 

the  indemnity  recoverable  by  54;   Day   vs.   Woodworth,   13 

the    injured    party    from    the  Howard,   363.     See  Section  6 

on  Exemplary  Damages. 
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SECTION  3.    PRINCIPAL  RULES  GOVERNING  DAMAGES. 

The  most  fundamental  general  rule  with  regard 
to  damages  is  that  requiring  certainty.  The  rule  on 
this  point  has  been  well  stated  as  follows:  ' 'Dam- 
ages must  be  certain;  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.  Hypo- 
thetical or  speculative  damages  are  not  recoverable." 

The  cardinal  principle  in  relation  to  the  damages 
to  be  compensated  for  on  the  breach  of  a  contract 
is  that  the  plaintiff  must  establish  the  quantum  of  his 
loss,  by  evidence  from  which  the  jury  will  be  able  to 
estimate  the  extent  of  his  injury,  and  will  exclude  all 
such  elements  of  injury  as  are  incapable  of  being  ascer- 
tained by  the  usual  rules  of  evidence  to  a  reasonable 
degree  of  certainty.* 

It  is  not,  however,  a  sufficient  reason  for  disallow- 
ing damages  claimed  that  a  party  can  state  their 
amount  only  proximately,  it  is  enough  if  from  proxim- 
ate estimates  of  witnesses  a  satisfactory  conclusion 
can  be  reached.7 


'  Sedgwick  on  Damages,  p.  26. 

8  Wolcott  vs.  Mount,  36  N.  J.  L., 
262,  13  Am.  St.  Rep.,  438. 

7  13  Cyc.,  37.  Satchwell  vs.  Wil- 
liams,  40  Conn.,  371.  In  Duke 
vs.  Missouri  Pac.  R.  Co.,  99 
Mo.,  347,  351,  12  S.  W.,  636, 
the  Court  said:  "Where  there 
is  no  evidence  showing  the 
amount,  or  the  proximate 
amount  of  expenses  incurred 
for  medicines,  medical  atten- 
tion or  like  services,  the  jury 
have  no  basis  upon  which  to 
form  an  estimate  of  the  dam- 
ages that  ought  to  be  assessed 
on  account  thereof,  and  dam- 
ages of  this  kind  cannot  be 
found  except  upon  such  proof." 
Eckerd  vs.  Chicago,  etc.,  R. 
Co.,  70  Iowa,  353,  30  N.  W., 
615;  Reed  vs.  Chicago,  etc.,  R. 
Co.,  57  Iowa,  23, 10  N.  WM  285; 
Crowley  vs.  St.  Louis,  etc.,  R. 
Co.,  24  Mo.  App.,  119;  vs. 


Nejg.     (4th    Ed.), 
icre  compensa- 


Redf.    on 
Sec.  759. 

tory  damages  only  are  *given» 
the  recovery  must  be  confined 
to  the  actual  damages  sus- 
tained." Hannibal  Bridge  Co. 
vs.  Schanbacker,  57  Mo.,  582. 
"And  when  such  damages  are 
susceptible  of  proof  with  ap- 
proximate accuracy,  and  may 
be  measured  with  some  degree 
of  certainty,  they  should  not 
be  left  to  the  guess  of  the  jury, 
even  hi  actions  ex  delicto." 
Parsons  vs.  Missouri  Pac.  R. 
Co.,  94  Mo.,  286,  6  S.  W.,  464; 
Pritchard  vs.  Hewitt,  91  Mo., 
547,  4  S.  W.,  437,  60  Am.  Rep., 
265.  The  question  of  cer- 
tainty of  damages  will  be 
touched  upon  to  a  very  con- 
siderable extent  in  each  of  the 
remaining  chapters  on  the  sub- 
ject of  Damages. 
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Next  in  importance  to  the  rule  as  to  certainty  of 
damages  comes  the  rule  as  to  proximate  cause.  Dam- 
ages can  be  recovered  only  from  those  injuries  which 
are  the  proximate  result  of  the  act  which  is  the  basis 
of  the  action.  Damages  which  are  the  remote  result 
of  such  act  cannot  be  recovered  for.8 

SECTION  4.    CLASSIFICATION. 

Before  going  further  into  the  classification  of 
consequences  and  losses,  it  is  necessary  to  denote  a  brief 
chapter  to  the  classification  of  damages.  The  next 
chapter  will,  therefore,  explain  the  important  classes 
of  damages  as  follows:  Compensatory  damages, 
exemplary  damages,  nominal  damages,  and  substan- 
tial damages. 

contract,  the  advantage  to  be 
derived  from  which  is  money, 
or  money's  worth,  the  party 
entitled  to  such  advantage  can 
only  recover  for  elements  of 
injury  pecuniary  in  character. 

(4)  In  actions  for  the  recov- 
ery of  money  only,  no  damages 
are    recoverable    beyond    the 
principal  sum  with  interest. 

(5)  In  an  original  proceeding 
there  can  be  no  recovery  for 
time  or  money  spent  in  the 
litigation  beyond  costs. 


•  See  Chapter  III  on  Classification 
of  Consequences  of  Losses. 
Sedgwick  in  his  work  on  Dam- 
ages (p.  39),  gives  the  follow- 
ing so-called  rules  of  exclusion, 
enumerating  the  classes  of 
cases  in  which  no  damages  can 
be  recovered. 

(1)  No  recovery  can  be  had 
for  damages  attributable  to  any 
cause  other  than  the  cause  of 
action. 

(2)  No  recovery  can  be  had 
for  remote  damages. 

(3)  In  actions  for  breach  of  a 


CHAPTER  II. 
CLASSIFICATION    OF    DAMAGES. 

SECTION  5.    COMPENSATORY  DAMAGES. 

Compensatory  damages  are  those  which  the  law 
considers  sufficient  to  indemnify  the  person  injured 
for  the  loss  suffered. 

In  studying  this  definition,  attention  must  be 
paid  to  the  words,  "which  the  law  considers."  What 
the  law  considers  as  full  compensation  is  very  often 
not  full  compensation  in  reality  for  the  wrong  suffered. 

"It  has  been  contended  that  the  true  measure  of 
damages,  in  all  actions  of  covenant,  is  the  loss  actually 
sustained.  But  this  rule  is  laid  down  too  generally. 
In  an  action  of  covenant  for  nonpayment  of  money 
on  a  bond  or  mortgage,  no  more  than  the  principal 
and  legal  interest  of  the  debt  can  be  recovered,  al- 
though the  plaintiff  may  have  suffered  to  a  much 
greater  amount  by  the  default  of  payment."  * 

"Every  defendant  against  whom  an  action  is 
brought  experiences  some  injury  or  inconvenience 
beyond  what  the  costs  will  compensate  him  for."  2 

The  principle  might  perhaps  be  stated  as  follows : 
Compensatory  damages  are  such  as  will  compensate 
the  injured  party  for  all  losses,  except  those  losses  for 
which,  on  account  of  grounds  of  expediency  or  public 
policy,  the  law  says  that  there  shall  be  no  recovery. 
Especially  can  no  damages  be  recovered  for  losses 
which  are  the  remote  consequences  of  the  wrongful 
act.3 

1  Bender  vs.  Fromberger,  4  Dull.,  f  Bron.  Leg.  Max.,  199. 

436,  444.  3  See  Chapter  III. 
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SECTION  6.     EXEMPLARY  DAMAGES. 

Exemplary  damages,  also  known  as  punitive  or 
vindictive  damages,  are  those  given  beyond  the  actual 
or  compensatory  damages,  and  in  the  nature  of  a 
punishment  to  the  wrongdoer.  Exemplary  damages 
are  only  awarded  in  cases  where  the  act  of  the  defend- 
ant involved  insult,  fraud,  malice,  or  oppression.4 

Exemplary  damages  can  generally  only  be  recov- 
ered in  an  action  of  tort.5  Actions  for  breach  of  prom- 
ise of  marriage  are  an  exception  to  the  general  rule;6 
as  are  also  actions  on  a  statutory  bond,  where  its  con- 
dition was  broken  up  by  an  act  constituting  a  tort  such 
as  would  ordinarily  justify  the  infliction  of  exemplary 
damages.7  Exemplary  damages  are  never  given  in 
courts  of  equity.8 

SECTION  7.    NOMINAL  DAMAGES. 

Nominal  damages  are  those  of  no  appreciable 
amount.  Nominal  damages  are  awarded  where  there 
has  been  an  infringement  of  a  legal  right,  but  where 
such  infringement  occasioned  no  real  damage,  and  where 
it  was  not  accompanied  by  aggravating  circumstances.9 
The  plaintiff,  in  some  cases,  may  recover  nominal  dam- 
ages even  where  the  wrongful  act  of  the  defendant  re- 
sulted in  a  benefit  to  the  plaintiff. 


New  Orleans,  etc.,  R.  Co.  vs. 
Statham,  42  Miss.,  607,  97  Am. 
Dec.,  478;  In  Southern  R.  Co. 
vs.  Kendrick, 40  Miss.,  374,  390, 
90  Am.  Dec.,  332,  it  is  said,  that 
"a  neglect  of  duty,  clearly  not 
attended  with  any  circum- 
stances of  insult,  of  aggrava- 
tion of  feelings,  of  injury  or 
mental  suffering,  would  not 
justify  vindictive  damages;  yet 
if  there  be  any  evidence  tend- 
ing to  show  such  circumstances, 
its  weight  and  force  rest  pecu- 
liarly in  the  discretion  of  the 
jury." 


*  Guilford  vs.  Anglo-French  Steam- 

ship Co.,  9  Car.,  Sup.  a.,  303. 
8  McPherson  vs.  Ryan,  59  Mich., 
33,  26  N.  W.,  321. 

7  Hale  on  Damages,  p.  213;  Rich- 

mond vs.  Shickler,  57  Iowa, 
486;  North  vs.  Johnson,  58 
Minn.,  242,  59  N.  W. 

8  Bird  vs.  Railroad  Co.,  8  Rich. 

Eq.,  46. 

•  Hancock  vs.  Hibbill,  71  Cal.,  527, 

Ga.,  985,  42  S.  E..  413;  Radloff 
vs.  Haase,  196  111.,  365,  63  N. 
E.,  729. 
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SECTION  8.    SUBSTANTIAL  DAMAGES. 

Substantial  damages  are  any  damages,  either 
compensatory  or  exemplary  in  their  character,  which 
amount  to  an  appreciable  sum. 


CHAPTER   III. 

CLASSIFICATION     OF     CONSEQUENCES     AND 

LOSSES. 

SECTION  9.     PROXIMATE  AND  REMOTE  CONSEQUENCES 

IN  GENERAL. 

For  the  purposes  of  determining  liability,  the  con- 
sequences of  wrongful  conduct  are  divided  into  proxi- 
mate consequences,  and  remote  consequences.  Com- 
pensation can  be  recovered  for  losses  which  are  the 
proximate  consequences  of  wrongful  conduct,  but  not 
for  losses  which  are  the  remote  consequences.1 

These  different  classes  of  consequences  shade  into 
each  other,  and  a  test  of  remoteness  which  can  be 
applied  in  all  cases  has  not  yet  been  found. 

"The  question  as  to  what  is  the  direct  or  proximate 
cause  of  an  injury  is  ordinarily  not  one  of  science  or 
legal  knowledge,  but  of  fact,  for  a  jury  to  determine  in 
view  of  the  accompanying  circumstances."2 

One  of  the  best  tests  yet  advanced  has  been  that 
of  the  "most  conspicuous  antecedent,"  suggested  by 
John  Stuart  Mill.  "The  cause  of  an  event  is  the  sum 
total  of  the  contingencies  of  every  description,  which, 
being  realized,  the  event  invariably  follows.  It  is 
rarely  if  ever,  that  the  invariable  sequence  of  events 
subsists  between  one  antecedent  and  one  consequent. 
Ordinarily,  that  condition  is  usually  termed  the  cause 
whose  share  in  the  matter  is  most  conspicuous,  and  is 
the  most  immediately  preceding  and  proximate  to  the 
event."3 

1  See  Hale  on  Damages,  p.  34.  *  Moulton  vs.  Inhabitants  of  San- 

•  Schumaker  vs.  St.  Paul  and  D.  R.  ford,  51  Me.,  127,  134. 

Co.,  46 Minn., 39, 48 N.W., 559. 
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SECTION  10.    DIRECT  LOSSES. 

For  the  purpose  of  determining  what  consequences 
are  proximate  and  what  consequences  are  remote  the 
losses  caused  by  a  tort,  or  by  a  breach  of  contract,  are 
divided  into  direct  losses,  and  consequential  losses. 

Direct  losses  are  such  losses  as  proceed  immediately 
from  wrongful  conduct,  without  the  intervention  of  any 
intermediate  cause.4 

Direct  losses  must  necessarily  be  proximate  con- 
sequences of  the  act,  and,  therefore  compensation  is 
always  recoverable  in  such  cases.5  A  person  is  con- 
clusively presumed  to  intend  the  direct  consequences 
of  his  acts,  and  therefore  can  not  escape  liability  by 
asserting  that  he  did  not  intend  to  do  a  certain  thing, 
which  was  nevertheless  a  direct  and  necessary  conse- 
quence of  his  act.8 

SECTION  11.    CONSEQUENTIAL  LOSSES. 

Consequential  losses  may  be  either  proximate  or 
remote.  Many  of  the  most  difficult  problems  in  the 
field  of  damages  arise  in  the  determining  whether 
particular  losses  are  proximate  results  of  the  wrongful 
action,  and  therefore  the  basis  for  the  awarding  of  dam- 
ages, or  whether  they  are  remote  and  therefore  unre- 
lievable  in  damages.  In  general  it  has  been  said  that : 
1  'Consequential  losses  are  proximate  when  the  natural 
and  probable  effect  of  the  wrongful  conduct  under  the 
circumstances  is  to  set  in  operation  the  intervening 
cause  from  which  the  loss  directly  results.  When 

4  Hale  on  Damages,  p.  36.     Schu-  Cincinnati,  1  St.  L.  &  C.  R.  Co. 

maker  vs.  St.  Paul  and  D.  R.  vs.  Coope,  22  N.  E.,  340. 

Co.,  46  Minn.,  39,  48  N.  W.,  c  Mann,  Boudoir-Car  Co.  vs.  Dupre, 

559.  4  C.  C.,  540, 54  Fed.,  646;  Terre 

*  Campbell  vs.  Pullman  Palace  Car  Haute  and  I.  R.  Go.  vs.  Buck, 

Co.,  42  Fed.,  484;  Stewart  vs.  96  Lad,,  346. 

City  of  Ripon,  38  Wis.,  548; 
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such  is  not  the  natural  and  probable  effect  of  the 
wrongful  conduct,  the  losses  are  remote."7 

The  Supreme  Court  of  New  Hampshire  in  discussing 
these  terms  said :  '  'Consequential  damage  means  both 
damage  which  is  so  remote  as  not  to  be  actionable, 
and  damage  which  is  actionable.  Sometimes  it  is  used 
to  denote  damage  which  though  actionable  does  not 
follow  immediately  in  point  of  time,  upon  the  doing  of 
the  act  complained  of.  *  *  It  is  thus  used  to  signify 
damage  which  is  recoverable  at  common  law,  in  an 
action  of  case,  as  contra-distinguished  from  an  action  of 
trespass.  On  the  other  hand,  it  is  used  to  denote  a  dam- 
age which  is  so  remote  a  consequence  of  the  act  that  the 
law  affords  no  remedy  to  recover  it.  The  terms  'remote 
damages'  and  'consequential  damages'  are  not  neces- 
sarily synonymous  or  to  be  indifferently  used."8 

No  single  rule,  or  even  set  of  rules,  can  be  given 
for  the  determination  of  the  question  as  to  the  losses 
for  which  damages  can  be  recovered  for  in  each  case. 
In  the  succeeding  chapter  the  various  classes  of  wrongs 
will  be  taken  up  in  turn,  and  the  various  kinds  of  losses 
for  which  damages  can  be  recovered  in  each  class 
considered. 

7  Hale  on  Damages,  p.  39.  8  Eaton  vs.  Railroad,  51  N.  H.,  504, 

519. 
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DETERMINATION  OF  DAMAGES. 

SECTION  12.    DAMAGES  IN  ACTIONS  FOR  BREACH  OF 

CONTRACT. 

The  leading  case  on  the  point  as  to  what  damages 
can  be  recovered  for  the  breach  of  a  contract  is  that  of 
Hadley  vs.  Baxendale.1  In  this  case  the  plaintiffs 
were  owners  of  a  steam  mill.  The  shaft  was  broken 
and  they  gave  it  to  the  defendant,  a  carrier,  to  take  to 
an  engineer,  to  serve  as  a  model  for  a  new  one.  On 
making  the  contract,  defendant's  clerk  was  informed 
that  the  mill  was  stopped,  and  that  the  shaft  must  be 
sent  immediately.  He  delayed  its  delivery;  the  shaft 
was  kept  back  in  consequence;  and,  in  an  action  for 
breach  of  contract,  plaintiffs  claimed  as  special  damages 
the  loss  of  profits  while  the  mill  was  kept  idle.  The 
court  said  in  part:  "We  think  the  proper  rule  in  such 
a  case  as  the  present  is  this :  Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in 
respect  to  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  arising 
naturally — i.  e.  according  to  the  usual  course  of 
things — from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of 
it.  Now,  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  communicated 

1  9  Exch.,  341;  23  Law  J.  Exch.,  179;  18  Jur.,  358;  26  Eng.  Law  &  Eq.,  398. 
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by  the  plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from  the  breach 
of  such  a  contract  which  they  would  reasonably  con- 
template would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  circumstances 
were  wholly  unknown  to  the  party  breaking  the  con- 
tract, he,  at  most,  could  only  be  supposed  to  have  had 
in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and,  in  the  great  multitude  of  cases,  not 
affected  by  any  special  circumstances,  from  such  a 
breach  of  contract;  for,  had  the  special  circumstances 
been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the 
damages  in  that  case,  and  of  this  advantage  it  would 
be  very  unjust  to  deprive  them.  The  above  principles 
are  those  by  which  we  think  the  jury  ought  to  be 
guided  in  estimating  the  damages  arising  out  of  any 
breach  of  contract." 

"Three  rules  may  be  deduced  from  Hadley  vs. 
Baxendale:  First,  that  damages  which  may  fairly 
and  reasonably  be  considered  as  naturally  arising  from 
a  breach  of  contract,  according  to  the  usual  course  of 
things,  are  always  recoverable;  secondly,  that  damages 
which  would  not  arise  in  the  usual  course  of  things 
from  a  breach  of  contract,  but  which  do  arise  from 
circumstances  peculiar  to  the  special  case,  are  not 
recoverable  unless  the  special  circumstances  are  known 
to  the  person  who  has  broken  the  contract;  thirdly, 
that  where  the  special  circumstances  are  known,  or 
have  been  communicated  to  the  person  who  breaks 
the  contract,  and  where  the  damages  complained  of 
flow  naturally  from  the  breach  of  contract  under  those 
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special  circumstances,  then  such  special  damages  must 
be  supposed  to  have  been  contemplated  by  the  parties 
to  the  contract,  and  is  recoverable.2  A  further  rule  is 
implied,  viz.,  that  damage  which  cannot  be  considered 
as  fairly  and  naturally  arising  from  breach  of  contract 
under  any  given  circumstances  is  not  recoverable, 
whether  those  circumstances  were  or  were  not  known 
to  the  person  who  is  being  charged."3 

SECTION  13.    BONDS,  LIQUIDATED  DAMAGES  AND  AL- 
TERNATIVE CONTRACTS. 

Formerly  in  a  suit  on  a  bond  the  measure  of  dam- 
ages was  the  face  of  the  bond;  relief  against  such 
damages  could  only  be  obtained  in  equity  and  even  these 
was  originally  only  granted  in  cases  of  fraud,  extremity 
or  accident.4  At  the  present  time  the  limit  of  recovery 
is  the  actual  damage.  If,  however,  the  amount 
of  the  bond  is  in  the  nature  of  liquidated  dam- 
ages, the  amount  of  the  face  of  the  bond  can  be 
recovered.5 


The  statement  of  the  rule  is  open 
to  criticism,  and,  unexplained, 
is  sometimes  misleading. 
"What  is  meant  by  the  words, 
'in  contemplation  of  the  par- 
ties?' It  would  seem  that  con- 
tracting parties — certainly  hon- 
est ones— do  not  contemplate 
the  breach  of  their  contracts 
when  they  enter  into  them, 
and  hence  cannot  contemplate 
the  consequences  of  a  breach. 
*  *  *  We  are  aware  that 
the  language  or  phrase  we  have 
been  criticising  has  been  re- 
peated and  re-repeated,  in 
many  judicial  opinions.  It 
has  come  to  almost  a  stereo- 
typed phrase;  so  general  that 
it  may  appear  to  be  temerity 
in  us  to  question  its  propriety. 
We  think,  however,  it  is  in 
itself  inapt  and  inaccurate,  and 
that  its  import  has  been  greatly 


and  frequently  misunderstood. 
It  is  often  employed  in  apposi- 
tion to,  or  as  the  synonym  of, 
that  other  quality  clause,  'the 
natural  result  of,'  or  'hi  the 
usual  course  of  things.'  We 
think  this  is  a  great  departure 
from  the  sense  in  which  Baron 
Alderson  intended  it  should 
be  understood.  Altogether,  we 
think  it  obscure  and  mislead- 
ing, and  that  an  attempt  to 
install  it  as  one  of  the  canons 
has  caused  many,  very  many, 
erroneous  rulings." 

J  Hale  on  Damages,  p.  55,  56. 

«  Whitfield  vs.  I^y,  35  N.  J.  L., 
149  (citing  Cary  Rep.  1;  Harri- 
son L.  tracts,  431). 

•  "Where  the  precise  sum  is  not 
the  essence  of  the  agreement, 
the  quantum  of  damages  may 
be  assessed  by  the  jury;  but. 
where  the  precise  sum  is  fixed 
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The  measure  of  damages  for  the  breach  of  an 
alternative  contract  is  compensation  for  the  least 
beneficial  alternative. 

SECTION  14.   DAMAGES  FOR  THE  BREACH  OF  CONTRACT 

FOR  THE  SALE  OF  GOODS  AND  DAMAGES  FOR  THE 

CONVERSION  OF  PERSONAL  PROPERTY. 

In  the  case  of  a  breach  of  a  contract  to  deliver 
property  the  measure  of  damages  is  generally  held  to 
be  the  value  of  the  property,6  or  if  the  goods  have  not 
been  paid  for,  the  difference  between  the  contract 
price  of  the  goods  and  what  they  can  be  purchased  for 
elsewhere.7 

Where  property  is  wrongfully  converted  to  the 
use  of  another,  the  measure  of  damages  is  generally 
held  to  be  the  value  of  the  property  at  the  time  of  the 
conversion,  with  interest  from  the  date  of  such  con- 
version.8 In  the  case  of  goods  of  a  fluctuating  value 
some  courts  have  held  the  measure  of  damages  to  be 
the  highest  intermediate  value  between  the  time  of  the 
conversion  and  the  trial.9 

SECTION  15.    NEGOTIABLE  INSTRUMENTS. 

In  an  action  upon  a  negotiable  instrument,  to 
which  there  is  no  good  defense,  the  measure  of  damages 
is  the  face10  of  the  paper  with  legal  interest  from  the 
time  of  the  breach. 


and  agreed  upon  between  the 
parties,  that  very  sum  is  the 
ascertained  damage,  and  the 
jury  are  confined  to  it."  Lord 
Mansfield  in  Lowe  vs.  Peers,  4 
Burr,  2225.  2229.  For  a  dis- 
cussion of  liquidated  damages, 
see  Volume  VII,  Subject  20. 
8  West  vs.  Pritchard,  19  Conn., 
212;  Safety  vs.  Gilmore,  21 
Iowa,  588;  Smith  vs.  Berry,  18 
Me.,  122. 


1  A.  D.  Piffer.  etc.,  Mfg.JCo.  vs.  Lu- 
cas, 112  N.  C.,  327,  17  S.  E., 
174,  19  L.  R.  A.,  682. 

8  Sutton  vs.  Dada,  15  Colo.,  98,  25 

Pa.,  90;  Kurd  vs.  Hubbell,  26 
Conn.,  389;  Riley  vs.  Martin, 
35  Ga.,  136. 

9  Romaine  vs.  Van  Allen,  26  N.  Y., 

309. 

w  Including  interest  up  to  the  time 
of  the  breach  according  to  the 
terms  of  the  instrument. 
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SECTION  16.  DAMAGES  FOR  BREACH  OF  PROMISE  OF 

MARRIAGE. 

In  an  action  for  breach  of  promise  of  marriage, 
the  amount  of  the  verdict  is  in  the  discretion  of  the 
jury.  All  circumstances  in  aggravation  or  mitigation 
are  admissible  in  evidence.  Exemplary  damages  may 
be  given.11 

In  Coolidge  vs.  Neat,12  the  following  set  of  instruc- 
tions were  held  proper : 

The  jury  are  instructed  that  they  may  consider  the 
following  elements  of  damages : 

(1)  Disappointment  of  plaintiff's  reasonable  ex- 
pectations, and  the  loss  caused  thereby,  and  among 
other  things  the  money  value  of  the  marriage. 

(2)  The  injury  to  her  affections. 

(3)  Mortification  and  distress  resulting  from  the 
defendant's  refusal  to  fulfill  his  promise,  and  in  con- 
nection with  the  last  two  elements  of  injury,  the  length 
of  time  during  which  the  engagement  has  existed,  her 
wounded  spirit,  the  disgrace  and  insult  to  her  feelings, 
and  probable  solitude  which  would  result  from  the 
desertion. 

SECTION  17.    TELEGRAPHIC  DESPATCHES. 

Telegraphic  companies  in  the  absence  of  a  special 
contract  are  liable  for  all  damages  resulting  as  the 
natural  result  of  delay  or  mistake  in  transmitting  a 
message. 

Thus  in  the  case  of  Bartlett  vs.  Western  Union 
Telegraph  Co.,13  a  despatch  was  left  by  the  plaintiff 
with  the  defendant  to  be  sent  to  Chicago  directing  the 
purchase  of  10,000  bushels  of  corn.  As  transmitted 
the  message  directed  the  purchase  of  1,000  bushels. 

11  Sedgwick  on  Damages,  p.  306.  u  62  Me.,  209. 

u  129  Mass.,  146. 

Vol.  IV.-14. 
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The  mistake  being  discovered,  the  balance  of  9,000 
bushels  was  purchased  by  the  plaintiff  but  at  ten  cents 
more  per  bushel  than  he  could  have  bought  for  at  the 
time  of  the  delivery  of  the  original  despatch.  Damages 
ere  awarded  for  $900  and  interest. 

The  mental  suffering  of  the  plaintiff,  caused  by 
the  delay  or  failure  to  receive  the  message,  may  be  an 
element  in  determining  the  award  of  damages. 

A  telegraph  company  may  make  reasonable  regu- 
lations and  it  is  generally  provided  that  unless  a  mes- 
sage is  repeated,14  the  company  is  liable  only  to  an 
amount  equal  to  the  cost  of  the  message. 

SECTION  18.    DAMAGES  IN  ACTIONS  OF  TORTS. 

The  following  set  of  rules  given  by  a  recent  writer 
on  the  subject  of  Damages,15  contain  all  the  leading 
principles  favoring  the  awarding  of  damages  in  actions 
of  tort : 

"In  all  cases  of  tort,  involving  injury  to  rights  of 
property  or  contract  only,  and  where  the  act  complained 
of  is  wholly  indifferent  as  regards  motive,  the  measure 
of  damages  is  the  value  of  the  property  or  rights 
destroyed  or  injuriously  affected  at  the  time  of  the 
injury. 

In  all  cases,  so  far  as  the  effects  of  the  injury  upon 
rights  of  property  or  contract  can  be  separately  esti- 
mated, the  extent  of  recovery  is  a  matter  of  law. 

In  all  cases  involving  other  elements  of  injury 
the  amount  of  the  verdict  is  in  the  discretion  of  the 
jury. 

Circumstances  of  aggravation  are  admissible  to 
enhance  and  circumstances  of  mitigation  to  reduce 
the  verdict. 

14  At  an  additional  charge,  generally,  "  Sedgwick  on  Damages,  pp.  147, 

of  fifty  per  cent,  of  the  cost  of  148. 

the  unrepeated  message. 
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Whenever  upon  an  examination  of  the  verdict  in 
the  light  of  the  evidence,  the  amount  awarded  appears 
to  be  either  so  great  or  so  small  as  to  show  that  it  must 
have  been  the  result  of  passion,  prejudice,  ignorance  or 
mistake,  the  plaintiff  is  entitled  to  a  new  trial. 

Such  a  case  occurs  whenever  the  verdict  clearly 
falls  short  or  is  clearly  in  excess  of  an  amount  which 
all  the  heads  of  damage  taken  together  show  to  be 
reasonably  recoverable." 

SECTION  19.    DAMAGES  FOR  INJURIES  TO  PERSON. 

No  precise  rules  can  be  fixed  for  the  measurement 
of  damages  caused  by  personal  injuries.18 

The  damages  recoverable  will  depend  upon  the 
circumstances  in  each  particular  case,  and  must  be 
very  largely  left  to  the  discretion  of  the  jury.17  The 
damages  awarded,  however,  should  be  on  a  fair  basis  of 
compensation  for  the  injury  sustained.18 

In  determining  the  amount  of  damages  in  such 
case  the  jury  may  take  into  consideration  the  physical 
and  mental  suffering,  either  past  or  future,19  loss  of 
time,20  expenses  incurred,21  and  impairment  of  earning 
capacity.22  Where  it  appears  that  plaintiff's  right 
arm  has  been  rendered  useless  by  the  accident,  it  has 
been  held  proper  to  instruct  the  jury  to  take  into 


18  Chicago,  etc.  R.  Co.  vs.  Warren, 
108  111.,  538;  Furnixh  vs.  Mis- 
souri Pac.  R.  Co.,  102  Mo.,  669, 
155  W.,  315,  22  Am.  St.  Rep., 
800. 

17  Morris  vs.  Chicago,  etc.,  R.Co.,45 

Iowa,  29;  Pennsylvania  R.  Co. 
vs.  Allen,  53  Pa.  St.,  276. 

18  Wabash,etc.,  R.  Co.  vs.  Morgan, 

132  Ind.,  430,  31  N.  E.,  661, 
32  N.  E.,  85,  13  Cyc., 
137.  In  Waldhien  vs.  Han- 
nabal,etc.,R.Co.,  87,  Mo.  37,  it 
was  held  that  while  the  amount 
of  damages  in  an  action  for  per- 
sonal injuries  must  be  left 


largely  to  the  discretion  of  the 
jury,  they  are  not  at  liberty  to 
give  any  amount  they  please. 

19  Ball  vs.  Mabry,  91  Ga.,  781,  18  S. 
E.,  611;  Townsend  vs.  Pasla, 
41  Kan.,  591,  21  Pac.,  596, 
Memphis,  etc.,  R.  Co.  vs.  Whit- 
field,  44  Miss.,  466,  7  Am.  Rep., 
699. 

K  Braithwaite  vs.  Hall,  168  Mass., 
38,  46,  N.  E.,  398. 

11  Sanford  vs.  Augusta,  32  Me.,  536; 
Huleban  vs.  Green  Bay,  etc.,  R. 
Co.,  68  Wis.,  520,  32  N.  W.,  529. 

33  Blackman  vs.  Garden,  etc.,  Bridge 
75  Me.,  214. 
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consideration  in  estimating  damages  plaintiff's  future 
inability  to  labor  or  transact  business,  although  at  the 
time  of  the  injury  he  was  not  engaged  in  any  business 
or  occupation,  and  there  was  no  evidence  of  his  earning 
ability.23 

SECTION  20.    DAMAGE  TO  PROPERTY. 

In  the  case  of  the  loss  or  destruction  of  personal 
property  the  measure  of  damages  is  the  reasonable 
value  of  the  property  at  the  time  of  its  destruction.24 
The  general  measure  of  damages  for  injury  to  property, 
either  personal,25  or  real,26  is  the  difference  between  the 
value  of  the  property  before  and  after  the  damage  was 
inflicted. 
SECTION  21.  COSTS  AND  EXPENSES  OF  LITIGATION. 

Expenses  of  litigation  are  not  ordinarily  recover- 
able as  damages.27  The  successful  litigant  in  a  suit 
recovers  the  money  which  he  has  paid  out  for  court 
costs  and  in  a  few  states  a  small  amount  is  allowed 
for  attorney's  fees. 

SECTION  22.    INTEREST  BY  WAY  OF  DAMAGES. 

As  a  general  rule,  interest  cannot  be  recovered  on 
unliquidated  demands.28  This  old  common  law  rule, 
however,  has  been  modified  to  some  extent  and  under 
later  decisions  even  though  the  amount  of  damages  be 
unliquidated,  yet  if  it  can  be  ascertained  by  computa- 
tion and  reference  to  established  market  values,  interest 
may  be  recoverable  thereon.29 

33  Fisher  vs.  Jansen,  128  111.,  549,  21  97;     Boardman  vs.  Marshall- 

N.  E.,  598.  town  Grocery  Co.,   105  Iowa, 

84  Parrott  vs.   Housatonic  R.  Co.,  445,75  N.  W.,  343. 

47  Conn.,  575;      Bronson  vs.  M  Brownell  Imp.  Co.  vs.  Critchfield, 

Green,  2  Div.,  234.  197I11.,61,64N.E.,  332;  Speer 

M  Young  vs.  Cureton,  87  Ala.,  727,  vs.  Vanorden,  3  N.  J.  L.,  652. 

6  So.  352.  »  Mansfield  vs.  New  York  Cent., 

*•  Cadle  vs.  Muscatine  Western,  etc.,  etc.,  R.  Co.,  114  N.  Y.,  331,  21 

R.  Co.,  44  Iowa,  11.  N.  E.,  735:    Fitch  vs.  Livings- 

v  Jacobson  vs.  Poindexter,  42  Aro,  ton,  4  Sandf.,  492. 
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CHAPTER  I. 
MARRIAGE. 

SECTION  1.    DEFINITION. 

It  has  been  said  that  *  'marriage  is  a  mutual  agree- 
ment of  man  and  woman  to  live  together  in  the  relation 
and  under  the  duties  of  husband  and  wife,  sharing  each 
other's  fate  or  fortune  for  weal  or  woe  until  parted  by 
death. " l  A  recent  definition  of  the  term  as  used  in 
common  speech,  is  "The  act  of  marrying  or  uniting 
a  man  and  woman  as  husband  and  wife ;  the  legal  union 
of  a  man  and  woman  for  life;  the  state  or  condition 
of  being  married,  wedlock."2  Herbert  Spencer,  in 
his  Principle  of  Sociology  says  that  "the  marital  rela- 
tions have  gradually  evolved;"  and  that  the  first  stage 
was  promiscuity,  joined  with  "indefinite  polygamy" 
to  that  succeed  ployandry ;  '  'in  some  cases  the  husbands 
being  strangers,  in  others  akin,  and  usually  brothers," 
higher  in  rank  stands  polygamy,  "with  which  Hebrew 
history  makes  us  acquainted  in  our  childhood;  and  in 
due  time  was  evolved  monogamy,  the  natural  form  of 
sexual  relation  for  the  human  race." 

SECTION  2.    DUAL  ASPECT  OP  MARRIAGE. 

In  studying  the  law  governing  the  marriage 
relation,  it  must  be  remembered  from  the  start  that 
marriage  is  both  a  contract  and  a  status.  This  dual 
aspect  will  be  considered  in  sections  3  and  5. 

1  Lewis  vs.  Amis,  44  Tex.,  319, 341.  '  American     Encyclopaedia    Dio- 

tionary. 
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SECTION  3.    THE  CONTRACT  OF  MARRIAGE. 

The  contract  of  marriage  is  solely  an  agreement 
to  enter  into  the  marriage  relation  or  status.  The 
mutual  rights  and  obligations  of  the  parties  to  the 
marriage  contract  are  not,  and  can  not  be,  determined 
or  modified  by  the  terms  of  the  marriage  contract. 
The  marriage  contract  is  an  executed  contract,  as  soon 
as  the  marriage  ceremony  has  been  performed. 

The  contract  of  marriage  differs  from  all  other 
contracts  in  the  fact  that  it  cannot  be  rescinded  by  the 
mutual  consent  of  the  contracting  parties.  The  reason 
for  this  is  found  in  section  5. 

SECTION  4.    WHAT  LAW  DETERMINES  THE  SUFFICIENCY 
AND  LEGALITY  OF  A  MARRIAGE. 

The  sufficiency  and  legality  of  a  marriage  is  deter- 
mined by  the  law  of  the  place  where  the  marriage 
ceremony  was  performed.  A  few  exceptions  to  this 
rule  will  be  treated  under  the  head  of  Conflict  of 
Laws.3 

Penal  laws  of  a  state  relative  to  marriage  do  not 
have  extra-territorial  effect. 

SECTION  5.    MARRIAGE  AS  A  STATUS. 

Besides  being  a  contract,  marriage  is  also  a  status. 
By  entering  into  a  marriage  contract  the  parties 
thereto,  in  addition  to  assuming  rights  and  liabilities 
towards  each  other,  assume  a  new  relation  towards 
society  in  general.  It  is  on  account  of  the  existence 
of  this  status  that  the  law  undertakes  to  regulate  the 
marriage  contract  more  closely  than  any  other  form 
of  contract. 

8  Vol.  12,  Subj.  39. 
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SECTION  6.    PARTIES  TO  THE  CONTRACT. 

Contracts  of  marriage  like  other  contracts,  require 
competent  parties.  The  law  as  to  the  competency 
of  the  parties  to  a  marriage  contract  differs  in  many 
respects  from  the  law  as  to  the  competency  of  parties 
in  ordinary  contracts.  Certain  people  who  are  able 
to  make  other  contracts  are  prohibited  from  making 
a  contract  of  marriage,  while  on  the  other  hand,  some 
persons  may  make  a  valid  contract  of  marriage  who 
would  be  unable  to  enter  into  a  valid  agreement  on 
any  other  subject.  The  restrictions  upon  the  capacity 
of  persons  to  marry  fall  into  two  general  classes :  1st, 
prohibitions  against  contracting  marriage  at  all,  and 
2nd,  prohibitions  against  contracting  marriage  with 
certain  persons.  The  various  classes  of  people  who  are 
prohibited  from  contracting  marriage  will  be  discussed 
in  the  following  sections. 

SECTION  7.    THE  AGE  OF  CONSENT. 

The  age  of  consent  is  the  age  at  which  a  person 
can  make  a  valid  contract  of  marriage.  At  the  common 
law,  this  was  fourteen  years  in  the  case  of  males,  and 
twelve  years  in  the  case  of  females.  At  the  present 
time,  the  age  of  consent  is  regulated  by  statutes  in 
every  state,  the  age  being  almost  invariably  older  than 
the  age  of  consent  at  common  law.4 

The  marriage  of  any  infant  under  the  age  of  con- 
sent is  voidable.  Such  marriage  may  be  disaffirmed 
at  any  time  before  the  party  reaches  the  age  of  consent 
or  upon  reaching  such  age;  it  can  only  be  ratified  after 
the  party  has  reached  the  age  of  consent.  Such 
disaffirment  or  ratification  may  consist  either  of  an  ex- 
press declaration  to  this  effect,  or  of  a  course  of  conduct 

4  See  Statutes  of  Several  states. 
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inconsistent  with  a  contrary  intention.  Thus  a  mar- 
riage may  be  disaffirmed  by  the  party  under  the  age 
of  consent  abandoning  the  marriage  relation  before 
reaching,  or  upon  reaching  the  age  of  consent,  while  the 
act  of  such  party  in  continuing  in  the  marriage  relation 
after  reaching  the  age  of  consent  will  be  a  sufficient 
ratification  of  the  contract. 

The  right  to  disaffirm  such  marriage  is  personal  to 
the  party  who  was  under  the  age  of  consent  at  the  time 
the  marriage  was  contracted.  The  other  party  to  the 
marriage,  if  over  the  age  of  consent,  will  be  bound 
thereby.5 

After  an  infant  has  reached  the  age  of  consent, 
he  is  capable  of  making  a  valid  contract  of  marriage. 
By  statutory  provisions,  in  the  several  states,  the  con- 
sent of  the  parents  of  a  minor,  even  although  over  the 
age  of  consent,  to  his  or  her  marriage  is  generally 
required. 

The  disregarding  of  such  statutory  requirement 
will  not  invalidate  the  marriage,  but  the  minister  or 
public  official  celebrating  the  marriage  renders  himself 
criminally  liable. 

An  infant  over  the  age  of  consent  is  not  liable 
on  a  promise  to  marry. 

SECTION  8.    MENTAL  INCAPACITY. 

"Marriage  is  a  civil  contract  and  may  be  avoided, 
like  any  other  contract,  for  want  of  sufficient  mental 
capacity  in  the  parties.  If  the  mind  is  unsound  at 
the  time,  it  is  incapable  of  consent,  and  that  is  an 
essential  element  in  all  contracts. 

"In  early    times,  when  there  was  thought  to  be 

*  Koonce  vs.  Wallace.  7  Jones  Law  (N.  C.).  194;  Fisher  vs.  Bernard.  65 
Vt.,  664. 
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something  sacred  and  mysterious  in  the  matrimonial 
relation,  and  its  civil  was  almost  obliterated  by  its 
spiritual  character,  the  marriage  of  persons  of  unsound 
mind  was  held  valid.  Blackstone,  in  2nd  volume 
of  his  Commentaries,  438,  439,  says  this  was  'a  strange 
determination,  since  the  consent  is  absolutely  requisite 
to  matrimony,  and  neither  idiots  nor  lunatics  are  capa- 
ble of  consenting  to  anything.'  The  test  question  in 
all  such  cases  is  whether  the  party  is  capable  of  making 
any  binding  contract.  The  identity  of  the  doctrine 
that  unsoundness  of  mind  vitiates  this  as  well  as  all 
other  contracts  is  well  established.  But  every  con- 
sideration of  policy  and  humanity  admonishes  us 
that  a  contract  so  essentially  connected  with  the  peace 
and  happiness  of  individuals  and  families,  and  the 
well-being  of  society,  should  not  be  annulled  on  this 
or  any  other  ground,  not  clearly  made  out.  The  con- 
sequences, in  many  cases,  would  be  most  deplorable. 
The  rights  of  property  would  be  unsettled,  and  the 
peace  of  families  destroyed,  to  say  nothing  about  the 
effects  upon  the  innocent  offspring.  The  annullment 
of  other  contracts  would  only  affect  property ;  but  this 
would  do  that  and  more;  it  would  tell  upon  the  hap- 
piness, character  and  peace  of  the  parties.  The  appal- 
ling character  of  these  consequences  is  well  calculated 
to  impress  the  courts  with  the  solemn  duty  of  requiring 
a  clear  case  for  the  application  of  the  general  principle 
to  this  delicate  and  important  contract.  It  is,  how- 
ever, only  a  civil  contract,  and  must  stand  or  fall  by 
the  usual  tests  applicable  to  contracts. 

"It  is  not  every  unsoundness  that  will  avoid  a 
contract.  The  degree  necessary  to  produce  this  effect 
is  fixed  by  the  law  and  must  be  made  out  by  proof. 
All  persons  of  lawful  age  are  presumed  to  be  capable 
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of  contracting,  until  the  contrary  is  made  to  appear. 
So  sanity  is  presumed,  and  if  the  contrary  is  alleged, 
it  must  be  proved  by  the  party  imputing  it.  If  a  state 
of  permanent  insanity  is  once  shown,  the  burden  of 
proof  shifts,  and  a  lucid  interval  must  be  proved  by 
the  other  side.  But  the  rule  is  different  in  a  case  of 
temporary  insanity,  depending  on  some  exciting  cause 
not  in  perpetual  action. 

'The  general  rule  is  'that  those  who  have  not  the 
regular  use  of  their  understanding,  sufficient  to  deal 
with  discretion  in  the  common  affairs  of  life,  or  the 
weakness  being  so  considerable  as  to  amount  to  de- 
rangement, are  incapable  of  contracting  a  valid  mar- 
riage, or  making  any  other  binding  contract.' fl 

"Sir  John  Nicholl,  in  Browning  vs.  Reane,7  says: 
'If  the  incapacity  be  such  that  the  party  is  incapable 
of  understanding  the  nature  of  the  contract  itself,  and 
incapable  from  mental  imbecility,  to  take  charge  of 
his  or  her  own  person  and  property,  by  the  matrimonial 
contract  any  more  than  by  any  other  contract.' 

It  is  difficult  to  describe  any  exact,  palpable  line 
between  legal  capacity  and  incapacity.  Perhaps  this 
is  impracticable,  as  an  abstract  thing,  in  reference  to 
the  ability  to  make  a  valid  contract,  as  insanity  subsists 
in  various  degrees,  and  the  line  of  separation  between 
it  and  mere  imbecility  is  often  faint  and  imperceptible. 
The  general  test  is  the  fitness  of  the  person  to  be  trusted 
with  the  management  of  himself  and  his  own  concerns. 
Such  a  person  has  a  disposing,  contracting  mind, 
although  it  may  be  in  a  degree  impaired.8 

In  the  case  of  Pyott  vs.  Pyott,9  it  was  held  that 
a  marriage  is  void  ab  initio  where  the  mental  faculties 

8  Bishop  on  Marriage  and  Divorce,  8  Cole  vs.  Cole,  5  Sneed  (Tenn.),  57. 

Sec.  177.  "  191  111.,  280,  61  (N.  E.),  88. 

1  2  Phillin,  69. 
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of  the  husband  were  so  impaired  that  he  was  unable 
to  understand  the  nature  and  effect  of  the  act  of 
marriage,  and  where  he  was  subjected  to  improper 
influences  exerted  to  the  end  that  the  conspirators 
might  profit  thereby. 

"Defendant  who  was  73  years  old,  married  plain- 
tiff in  1898 — about  one  year  and  one-half  after  the 
death  of  his  first  wife,  with  whom  he  had  lived  happily. 
He  had  acquired  property  of  the  value  of  $200,000. 
In  1894  he  began  to  neglect  his  business,  and  finally 
lost  all  interest  therein.  During  former  years  he  had 
been  a  member  of  the  church,  advocated  religious  and 
moral  principles,  read  only  the  best  literature,  abstained 
from  vulgar  or  profane  language,  and  was  modest  in 
deportment  and  dress.  He  now  refused  to  attend 
church  services,  abandoned  the  books  he  had  formerly 
read,  and  began  reading  French  novels,  indulged  in 
profane  and  vulgar  language,  and  neglected  his  clothing 
until  he  appeared  dirty  and  indecent.  During  the 
illness  of  his  wife  he  became  disregardful  of  her,  and 
while  she  was  lying  at  the  point  of  death  left  her 
presence  to  make  social  can's.  While  her  corpse  was 
still  in  the  house,  he  insisted  that  a  relative  play  dance 
music  on  the  violin.  After  her  death,  in  1897  his  men- 
tal faculties  weakened  rapidly.  He  developed  a  morbid 
propensity  for  matrimony,  and  courted  a  servant  girl 
in  the  family,  begging  her  to  many  him.  On  one 
occasion  he  was  found  standing  in  her  bedroom  entirely 
without  clothing,  except  an  undershirt.  He  asked 
one  W,  who  knew  his  financial  and  mental  condition, 
to  recommend  a  housekeeper,  and  the  latter  recom- 
mended plaintiff,  his  niece.  It  appeared  that  plaintiff 
was  the  mother  of  an  illegitimate  child  and  that  her 
character  for  chastity  was  not  good.  W.  knew  that  she 
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had  given  birth  to  such  a  child,  but  did  not  make  this 
known  to  defendant.  W.  schemed  to  bring  about 
the  marriage  and  participated  hi  concealing  from  de- 
fendant's sons  and  daughters  that  such  marriage  was 
contemplated.  Held,  that  the  mental  faculties  of 
defendant  were  so  impaired  that  he  was  incompetent 
to  enter  into  the  contract  of  marriage,  that  he  was 
subjected  to  improper  influences  by  W.,  and  that  the 
marriage  between  him  and  the  plaintiff  was  therefore 
void." 

SECTION  9.    PHYSICAL  INCAPACITY. 

Physical  incapacity  is  the  inability  to  perform 
the  act  of  sexual  intercourse.  Inability  to  beget  or 
bear  children  is  not  sufficient.  Physical  incapacity, 
if  incurable,  is  a  ground  for  the  dissolution  of  the 
marriage.  To  have  such  effect  it  must  have  existed 
at  the  tune  the  marriage  was  contracted.10 

SECTION  10.    DRUNKENNESS  OF  ONE  OF  THE  PARTIES 
TO  A  MARRIAGE. 

The  drunkenness  of  one  of  the  parties  to  a  mar- 
riage, to  such  a  degree  as  to  render  him  unconscious 
of  what  he  is  doing,  will  render  the  marriage  void.11 

SECTION  11.    AFFECT  OF  FRAUD  ON  MARRIAGE. 

The  affect  of  fraud  on  marriage  is  discussed  in 
the  case  of  Farley  vs.  Farley.12  '  'Complainant  con- 
sented, in  fact  became  the  wife  of  defendant,  though 
beguiled  into  the  assumption  at  that  tune  of  the 
status  of  marriage  by  misrepresentations  of  the  legality 

10  The  best  discussion  of  what  de-  Farrar  &  Dwyer  Cases  on  the 

gree  of  physical  incapacity  will  Law  of  Husband  and  Wife, 

be  sufficient  grounds  for  the  n  See  Subject  of  Effect  of  Drunken- 

annuling  of  a  marriage  is  to  be  ness  upon  contracts,  under  the 

found  in  the  case  of  Dean  vs.  subject  of  Contracts,   Vol.   3, 

Avling,  1  Rob.  Ecc.  Rep.  279.  Subj.  6. 

This  case  can  also  be  found  in  u  94  Ala.,  501. 
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and  binding  effect  of  the  formal  ceremony.  The 
precise  question  is,  when  there  is  an  executory  agree- 
ment to  many,  with  the  understanding  that  the  parties 
were  not  to  become  husband  and  wife  without  formal 
solemnization,  what  is  the  effect  of  an  intervening 
ceremony,  without  license,  performed  by  a  person 
unauthorized,  imposed  on  complainant  by  false  pre- 
tenses and  representations,  but  believed  by  her  to  be 
lawful  and  bona  fide?  A  marriage  procured  by  decep- 
tion and  fraud,  except,  it  may  be,  of  certain  kinds  and 
magnitude,  is  not  absolutely  void,  but  only  avoidable, 
and  valid  for  all  civil  purposes  unless  and  until  avoided 
by  the  deceived  party.  The  party  imposed  upon  may 
affirm  or  ratify  the  contract  of  marriage  after  the 
discovery  of  the  fraud;  and,  it  has  been  held  that 
voluntary  cohabitation  thereafter  as  husband  and  wife 
is  a  ratification.  As  under  the  rule  declared  in  Beggs 
vs.  State,  a  valid  marriage  may  be  contracted  without 
license  and  solemnization,  merely  by  the  consent  of 
the  parties,  certainly  complainant  may  ratify  her 
consent  to  an  immediate  marriage,  procured  by  false 
representations,  and  thus,  by  relation,  render  the 
marriage  good  ab  initio.  The  contract,  however,  can 
be  avoided  only  by  the  party  defrauded.  'The  doc- 
trine seems  to  require  no  qualification,  that  a  voidable 
marriage  is,  until  the  act  or  sentence  transpires  which 
renders  it  void,  as  good  for  every  purpose  as  if  it  con- 
tained no  infirmity/  If,  in  answer  to  the  usual  ques- 
tions, though  propounded  by  a  person  not  authorized 
to  solemnize  the  marriage,  both  parties  consented  to 
a  union,  defendant  is  estopped  from  asserting  that  the 
consent  was  not  mutual,  or  that  he  did  not  consent; 
he  will  not  be  permitted  to  take  advantage  of  his  own 
wrong  and  fraud  to  escape  the  duties  and  responsibili- 
ties of  the  marital  relation.  'The  party  who  commits 
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a  fraud  is  bound,  and  remains  bound,  until  the  party 
deceived  has  made  his  or  her  election,  and  will  thereafter 
be  bound  or  not,  according  to  the  election  made.'  The 
allegations  of  the  bill,  fairly  construed,  show  that 
complainant  elected  to  treat  and  recognize  the  marriage 
as  valid." 

Pregnancy  before  marriage,  concealed  from  the 
husband,  who  has  not,  previous  to  marriage,  sustained 
improper  relations  with  the  wife,  is  a  fraud  which  is 
sufficient  ground  for  annulling  the  marriage,  if  the 
discovery  of  the  fact  is  followed  by  a  cessation  of 
cohabitation,  and  abandonment.13 

SECTION  12.    AFFECT  OF  DURESS  ON  MARRIAGE. 

Marriage  entered  into  under  duress  will  be  voidable. 
A  degree  of  duress,  is  required  to  render  a  marriage 
invalid,  sufficient  to  destroy  the  free  will  of  a  person 
of  ordinary  bravery  and  fortitude.14 

SECTION  13.    BIGAMY. 

Bigamy  is  the  entering  into  of  the  marriage  con- 
tract by  a  party  already  having  a  legal  wife  or  husband, 
alive  or  undivorced.15 

The  elements  of  bigamy  are  those  of  a  legal  first 
marriage,  not  dissolved  by  either  death  or  divorce, 
followed  by  a  second  marriage.  Divorce  before  the 
second  marriage  is  contracted,16  would  be  a  good 
defense  to  a  prosecution  for  bigamy.  For  matters 
relating  to  Divorce,  see  the  following  chapter.  After 
the  death  of  either  party,  the  survivor  has  the  full 
right  to  marry  again. 

»  Baker  vs.  Baker,  13Cal.,87;  Rit-  "  Todd  vs.  Todd,  149  Pa.  St.,  61. 

ter  vs.  Ritter,  5  Blackf.,  81;  u  Bigamy  being  a  statutory  offense 

Reynolds  vs.  Reynolds,  3  Allen,  makes  it  difficult  to  frame  any 

605;  Morris  vs.  Morris,  Wright,  satisfactory  general  definition. 

630;  Carris  vs.  Carris,  24  N.  J.  lfl  Baker  vs.  People,  2  Hill,  325. 
Eq.,  516;  Sissung  vs.  Sissung, 
65  Mich.,  680. 
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The  presumption  of  death  was  raised  by  an  absence 
for  seven  years  at  common  law,  by  an  absence  for 
five  years  in  Illinois,  and  for  similar  periods  in  other 
states.  To  have  this  effect,  however,  no  communica- 
tion must  have  been  received  during  this  period,  either 
of  or  from  the  absent  party. 

The  death  of  the  first  husband  or  wife,  before 
proceedings  to  avoid  second  marriage  will  not  render 
such  second  marriage  valid,  unless  it  was  entered  into 
after  the  first  husband  or  wife  had  been  absent  for  the 
period  required  to  raise  the  presumption  of  death. 

The  law  will  always  make  such  presumptions  of 
facts  as  will  tend  to  uphold  the  innocence  of  the  parties 
or  the  legitimacy  of  children.  In  the  case  of  the 
marriage  of  a  party  having  a  former  husband  or  wife 
living,  the  law  therefore  will  presume  that  the  parties 
to  such  first  marriage  had  been  divorced.  This  pre- 
sumption is,  of  course,  open  to  rebuttal.  A  bigamous 
marriage  is  void.17 

SECTION  14.     INCESTUOUS  MARRIAGES. 

In  addition  to  the  general  incapacities  to  marriage 
.there  are  also  prohibitions  against  marriage  with  certain 
people.  The  most  important  of  these  restrictions  are 
those  prohibiting  marriages  between  relatives  within 
certain  degrees. 

Incest  is  sexual  intercourse  (either  with  or  without 
the  assumption  of  the  marriage  relation)  between 
persons  within  certain  degrees  of  consanguinity. 

Incestuous  marriages  are  void.  In  Illinois  mar- 
riages are  incestuous  when  contracted  between  ances- 
tors and  descendants  of  any  degree,  between  aunts 

17  For  a  further  treatment  of  Bigamy,  see  Subject  of  Criminal  Law.  Vol. 
X,  Subj.  30. 

Vol.  IV.— 15. 
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and  nephews,  uncles  and  nieces  and  first  cousins.  The 
laws  of  the  other  states  on  this  subject  present  some 
differences  but  are  in  the  main  very  similar.18  At 
Common  law  marriage  between  first  cousins  were 
permitted,  but  on  the  other  hand  a  man  was  forbidden 
to  many  relations  of  his  deceased  wife  within  the  same 
degrees  that  he  was  forbidden  to  marry  his  own  rela- 
tives. 

In  computing  the  degrees  of  relationship  within 
which  marriage  is  forbidden,  bastards  and  relatives 
by  the  half-blood  are  considered  the  same  as  if  they 
were  legitimate  relatives  of  the  full-blood. 

The  validity  of  marriage  between  parties  related  in 
the  degrees,  as  to  the  validity  in  which  there  is  a  consider- 
able variance  among  the  laws  on  incest  of  the  different 
states,  will  be  determined  by  the  law  of  the  place  where 
the  marriage  was  entered  into,  but  marriages  within 
the  more  closely  connected  degrees  will  not  be  recog- 
nized in  other  places,  even  if  valid  under  the  laws  of 
the  place  where  the  marriage  was  contracted.  This 
question  is  carefully  discussed  in  the  case  of  Sutton  vs. 
Warren  :19 

"It  is  a  well  settled  principle  in  our  law,  that 
marriages  celebrated  in  other  states  or  countries,  if 
valid  by  the  law  of  the  country  where  they  are  cele- 
brated, are  of  binding  obligation  within  this  Common- 
wealth, although  the  same  might,  by  force  of  our  laws 
be  held  invalid,  if  contracted  here.  This  principle  has 
been  adopted,  as  best  calculated  to  protect  the  highest 
welfare  of  the  community  in  the  preservation  of  the 
purity  and  happiness  of  the  most  domestic  relations 
in  life.  There  is  an  exception,  however,  to  this  princi- 
ple, in  those  cases  where  the  marriage  is  considered  as 

18  Consult    statutes    of    particular  »  10  Mete.  (Mass.),  451. 

state. 
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incestuous  by  the  law  of  Christianity,  and  as  against 
natural  law.  And  these  exceptions  relate  to  marriages 
in  the  direct  lineal  line  of  consanquinity,  and  to  those 
contracted  between  brothers  and  sisters;  and  the 
exceptions  rest  on  the  ground,  that  such  marriages  are 
against  the  laws  of  God,  are  immoral,  and  destructive 
of  the  purity  and  happiness  of  domestic  life.  But  I  am 
not  aware  that  these  exceptions  by  any  general  consent 
among  writers  upon  natural  law,  have  been  extended 
further,  or  embraced  other  cases  prohibited  by  the 
Levitical  law.  This  subject  has  been  carefully  dis- 
cussed by  Chancellor  Kent,  in  the  case  of  Wightman 
vs.  Wightman,  4  Johns,  Ch.  343;  and  while  he  is  clear 
as  to  the  exceptions  before  stated,  he  thinks,  beyond 
them  there  is  a  diversity  of  opinion  among  commenta- 
tors. 2  Kent  Com.,  Lect.  26.  See  also  Story's  Conflict 
of  Laws,  Sees.  113,  114.  There  is  also  a  provision  in 
our  statute,  making  marriages  void  in  this  state,  where 
persons  resident  in  the  state,  whose  marriage,  if  solem- 
nized here,  would  be  void,  in  order  to  evade  our  law, 
and  with  the  intention  of  returning  to  reside  here 
again,  go  into  another  State  or  country  and  there  have 
their  marriage  solemnized.  Rev.  Sts.,  Ch.  75,  Sec.  6. 
The  only  object  of  this  provision  is,  as  stated  by  the 
commissioners  in  their  report,  to  enforce  the  observance 
of  our  own  laws  upon  our  own  citizens,  and  not  to 
suffer  them  to  violate  regulations  founded  in  a  just 
regard  to  good  morals  and  sound  policy.  As  to  the 
wisdom  of  this  provision  it  is  unnecessary  here  to  speak. 
But  the  provision  is  noticed  to  show  that  it  has  not 
been  overlooked  in  the  consideration  of  the  case  at 
bar,  which  presents  no  such  state  of  facts.  In  view  of 
the  whole  matter,  considering  it  as  a  part  of  the  jus 
gentium,  we  do  not  feel  called  upon  to  extend  the 
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exceptions  further.     By   our  statutes,   the  marriage 
contracted  between  Samuel  Button,  the  plaintiff,  and 
Ann  Hills,  his  mother's  sister,  if  celebrated  in  this 
State,  would  have  been  absolutely  void.    But  by  the 
law  of  England,  this  marriage,  at  the  time  it  was  con- 
tracted, viz.,  in  November,  1834,  was  voidable  only, 
and  could  not  be  avoided  until  a  sentence  of  nullity 
could  be  obtained  in  the  spiritual  court,  in  a  suit  insti- 
tuted for  that  purpose.     See  Foj  nter  on  Marriage  and 
Divorce,   86,    120;  2  Stephen's  Com.,   280.     In  The 
Queen  vs.  Inhabitants  of  Wye,  7  Adolph  &  Ellis,  771, 
and  3  Nev.  &  P.,  13,  the  Court  of  Kings'  Bench  affirmed 
this  doctrine,  and  held  such  a  marriage  voidable  only, 
and  that,  till  avoided,  it  was  valid  for  all  civil  purposes. 
Rose.  Crim.  Ev.  (2nd  Ed.),  286.     Since  this  marriage 
was  contracted,  the  St.  of  6  Wm.  4,  c.  54  has  been 
passed,  making  such  marriages  which  should  after- 
wards be  celebrated,  absolutely  void.     In  the  present 
case,  the  marriage  of  these  parties  was  not  void  by  the 
laws  of  England,  and  though  absolutely  prohibited  by 
our  laws,  yet  not  being  within  the  exception,  as  against 
natural  law,  we  do  not  feel  warranted  in  saying  the 
parties   are   not   husband   and   wife.    The   plaintiff, 
Samuel  Sutton,  sues  on  a  promissory  note  given  to  the 
said  Ann  Sutton,  and,  as  her  husband,  he  can  maintain 
an  action  thereon,  in  his  own  name  alone,  there  being 
no  other  cause  of  objection  raised  than  the  one  stated 
in  regard  to  the  legality  of  their  marriage." 

SECTION  15.    COMMON  LAW  MARRIAGES. 

A  common  law  marriage  is  a  marriage  entered 
into,  without  any  marriage  ceremony  by  the  agreement 
of  the  parties  to  assume  the  marriage  relation. 

The  requisites  for  the  validity  of  a  common  law 
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marriage  are  the  agreement  to  assume  the  marriage 
relation  and  the  assumption  of  such  relation  openly 
before  the  world. 

A  present  contract  for  a  common  law  marriage 
"per  verba  de  praesenti",  becomes  binding  at  once; 
while  a  contract  for  a  future  common  law  marriage, 
"per  verba  de  futuro  cum  copula",  only  becomes  bind- 
ing upon  its  consummation  by  sexual  intercourse  be- 
tween the  parties,  and  its  validity  even  under  such 
conditions  is  doubtful. 

A  common  law  marriage  can  be  proved  by  general 
reputation,  that  is,  by  the  parties  holding  themselves 
out  to  the  world  as  man  and  wife.  Such  holding  out 
must,  however,  be  continuous  and  uninterrupted, 
acknowledging  the  relation  at  certain  times  and  to 
certain  parties,  and  denying  it  at  other  times  and  to 
other  parties  will  not  create  a  common  law  marriage. 

When  illicit  sexual  intercourse  is  proved  to  have 
existed  between  two  parties,  the  presumption  of  the 
law  is  that  the  illicit  character  of  the  relations  still 
continues. 

The  subject  of  common  law  marriages  is  discussed 
in  the  case  of  Duncan  vs.  Duncan,  as  follows : 

"The  proof  of  some  of  the  most  important  of  the 
facts  above  mentioned,  rests  mainly  upon  declarations 
made  by  Eliza,  after  the  death  of  Alexander  Duncan; 
and  it  is  objected  that  evidence  of  this  kind  is  unreliable 
and  unsatisfactory.  This  is  often,  and  perhaps,  ordi- 
narily so;  but  it  is  not  always,  or  necessarily  so,  nor  is 
it  so  in  this  case.  She  had  ample  means  of  knowing 
as  to  the  facts  of  which  she  spoke;  she  made  the 
declarations  deliberately  and  repeatedly,  under  circum- 
stances rebutting  all  suspicion  of  fraud  or  circum- 
vention; and  if  they  were  otherwise,  she  had  every 
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apparent  interest  so  to  declare.  The  declarations  of  a 
party,  made  under  such  circumstances,  often  constitute 
the  strongest  and  most  satisfactory  evidence. 

"We  desire  that  it  shall  be  distinctly  noticed  that 
this  case  presents  no  question. as  to  the  validity  of  a 
marriage  contract  (otherwise  than  in  accordance  with 
the  provisions  of  our  statute  on  that  subject),  per 
verba  de  praesenti,  as  if  the  parties  being  competent 
to  contract  the  relation  of  marriage,  the  man  shall  say, 
in  the  presence  of  witnesses,  'I  hereby  take  you  for 
my  wife;'  and  the  woman  shall  say,  'I  hereby  take 
you  for  my  husband.'  The  facts  of  the  case  make  no 
such  question;  and  we  leave  it  where  we  find  it. 

"Nor  is  this  a  question  as  to  the  presumption  of  a 
marriage  from  reputation;  or  from  circumstances,  such 
as  cohabitation,  holding  each  other  out  as  husband  and 
wife,  and  the  like.  Such  presumption,  in  the  absence 
of  evidence  to  rebut  it,  is  often  and  properly  made. 
But  the  question,  as  before  stated,  is  simply  this, 
whether  a  contract  to  marry  per  verba  de  futuro,  followed 
by  cohabitation  as  husband  and  wife,  is  in  itself  a 
marriage?  For,  in  this  case,  the  evidence  of  the  fact 
is  clear  and  explicit,  and  there  is  no  room  for  presump- 
tion. 

"The  idea  that  a  contract  for  a  future  marriage, 
followed  by  cohabitation  as  husband  and  wife,  is  itself 
a  valid  marriage  at  common  law,  seems  to  have  ob- 
tained currency  on  the  credit  of  remarks  made  by 
several  elementary  writers  of  distinguished  learning 
and  ability,  and  by  certain  judges  of  high  character, 
speaking  by  way  of  obiter  dicta,  in  cases  in  which  this 
question  was  really  in  no  way  involved.  But  the 
better  opinion  now  seems  to  be,  that  these  remarks 
are  unsupported  by  any  case  actually  adjudicated  and 
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entitled  to  be  considered  as  authoritative;  and  that  such 
a  contract  never  was  a  good  marriage  at  common  law, 
either  in  this  country  or  in  England;  and  the  mistaken 
doctrine  seems  to  have  originated,  either  in  the  inad- 
vertant  confounding  of  what  might,  in  the  absence  of 
rebutting  evidence,  be  good  presumptive  evidence  of  a 
marriage,  with  marriage  itself;  or  from  the  fact  that 
such  a  contract  per  verba  de  futuro,  followed  by  cohabi- 
tation, was  one  of  which  the  canon  law,  as  administered 
by  ecclesiastical  courts  in  England,  until  restrained  by 
statute,  would  enforce  the  specific  performance. 

"Chancellor  Kent,  2  Com.,  87,  says:  'If  the  con- 
tract be  made  per  verba  de  praesenti,  and  remains  with- 
out cohabitation,  or  if  made  per  verba  de  future,  and  be 
followed  by  consummation,  it  amounts  to  valid  mar- 
riage in  the  absence  of  all  civil  regulations  to  the  con- 
trary, and  which  the  parties  (being  competent  as  to 
age  and  consent)  cannot  dissolve,  and  it  is  equally 
binding  as  if  made  in  facie  ecclesae.'  In  support  of 
this  proposition  he  cites  no  authority. 

"Mr.  Greenleaf,  in  his  work  on  Evidence,  Vol.  2, 
sec.  460,  states  the  same  doctrine  in  the  same  language, 
and  cites  Kent,  Com.,  87;  Fenton  vs.  Reed,  4  Johns., 
52,  and  Jackson  vs.  Winne  7  Wend.  47.  Now,  neither 
of  these  cases  sustain  the  doctrine  of  his  text.  The 
former  was  a  case  simply  where  marriage  was  presumed, 
in  the  absence  of  evidence  to  the  contrary  from  circum- 
stantial evidence,  such  as  cohabitation,  reputation,  ac- 
knowledgment of  the  parties,  etc.;  and  the  latter  case 
was  one  of  marriage  per  verba  de  praesenti. 

"The  same  doctrine  of  marriage  per  verba  de  futuro 
is  recognized  in  the  remarks  of  Chief  Justice  Boyle  in 
Demarsely  vs.  Fishley,  3  A.  K.  Marsh,  369,  and  in  those 
of  Cowen,  J.,  in  Starr  vs.  Peck,  1  Hill,  270.  But 
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neither  of  those  cases  involved  this  question,  and  the 
remarks  of  those  learned  judges  were,  therefore, 
incidental,  and  outside  of  the  cases  under  consideration 
before  them. 

"Bouvier,  in  his  institutes,  Vol.  I,  p.  110,  lays 
down  the  same  doctrine  as  Kent  and  Greenleaf ,  in  the 
same  language,  and  cites  Kent  and  Greenleaf,  ubi  supra, 
Fenton  vs.  Reed,  and  Jackson  vs.  Winne,  before  re- 
ferred to,  and  also  Cram  vs.  Burnham,  5  Greenl.  213; 
Hantz  vs.  Sealy,  6  Binn.,  405  ;and  Bac.  Abr.,  Marriage,  B. 

"Cram  vs.  Burnham  was  a  suit  by  Cram,  upon  a 
promissory  note  given  to  his  pretended  wife,  with  whom 
he  was  cohabitating  as  a  wife,  but,  as  the  proof  showed, 
really  in  a  state  of  adultery.  The  court,  in  deciding 
the  case,  say,  that  if  the  proof  had  stopped  with  the 
proof  of  cohabitation,  a  marriage  might  have  been 
presumed;  but  as  the  proof  rebutted  the  presumption 
of  marriage  arising  from  the  fact  of  cohabitation,  the 
plaintiff  could  not  recover  in  his  own  name,  and  have 
judgment  against  him.  And  in  so  far  as  the  case  has 
any  bearing  upon  the  question  before  us,  its  authority 
is  against,  rather  than  in  favor  of,  the  proposition 
which  it  was  cited  to  sustain.  Hantz  vs.  Sealy  is 
equally  far  from  sustaining  the  doctrine  in  support  of 
which  it  is  cited,  except  as  to  the  validity  of  a  marriage 
by  words  of  contract  in  the  present  tense.  Marriage  or 
not,  was  the  issue  in  the  case.  The  words  proved,  on 
the  part  of  the  man,  were  'I  take  you  for  my  wife' ;  and 
the  woman,  being  told  that  if  she  would  say  the  same 
thing,  the  marriage  would  be  complete,  answered,  To 
be  sure  he  is  my  husband,  good  enough/  The  court 
held  that  these  were  not  words,  on  the  part  of  the 
woman  at  least,  of  present  contract,  but  had  reference 
to  the  past,  and  did  not  constitute  a  marriage.  The 
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citation  from  Bacon's  Abridgement  is  this:  'A  con- 
tract in  futuro,  as,  I  will  marry  you,  etc.,  may  be 
enforced  in  the  spiritual  court,  but  such  contract  either 
party  may  release;  also,  if  either  party  marry  another 
person,  such  second  marriage  dissolves  the  contract.' 
This  citation,  so  far  from  supporting  the  proposition 
of  Bouvier,  goes  only  to  show  the  correctness  of  the 
distinction  above  mentioned,  to-wit,  that  such  a  con- 
tract is  no  marriage,  but  it  is  only  a  contract  which 
might,  at  one  time  in  England,  have  been  enforced  in 
the  spiritual  courts  and  for  a  breach  of  which  the  law 
now  gives  a  remedy  in  damages. 

"Blackstone,  1  Com.,  439,  says:  'Any  contract 
may  be  made  per  verba  de  praesenti,  or  in  words  of  the 
present  tense,  and  in  case  of  cohabitation  per  verba  de 
futuro,  also,  between  persons  able  to  contract,  was, 
before  the  last  act,  deemed  a  valid  marriage  to  many 
purposes;  and  the  parties  might  be  compelled  in  the 
spiritual  courts  to  celebrate  it  in  facie  ecclesiae.'  What 
these  'many  purposes'  for  which  a  marriage  per  verba 
de  futuro  was  valid,  were,  does  not  very  clearly  appear ; 
and,  whatever  they  may  have  been,  it  seems  now  to 
be  pretty  well  settled  that  they  did  not  embrace  a  right 
to  dower  on  the  part  of  the  wife,  nor  the  right  to 
administer  on  her  estate  or  to  her  property,  on  the 
part  of  the  husband,  nor  the  legitimacy  of  offspring, 
nor  the  avoiding  of  a  subsequent  marriage  pending  the 
first.  2  Bright  on  Husband  and  Wife,  397.  In  Jewell 
vs.  Jewell,  17  Peters,  213,  the  Supreme  Court  of  the 
United  States  was  equally  divided  on  this  question; 
and  the  remarks  of  the  court  in  Patton  vs.  Philadelphia 
and  New  Orleans,  1  La.  Ann.  Rep.,  98,  are  obiter. 

"We  have  been  cited  to  no  case,  and  we  can  find 
none,  decided  either  in  England  or  the  United  States, 
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to  which  such  a  marriage  as  this  is  claimed  to  be  has 
been  held  valid.  On  the  other  hand,  the  well  consid- 
ered case  of  Cheney  vs.  Arnold,  recently  decided 
unanimously  by  the  Court  of  Appeals  of  New  York,  15 
N.  Y.  (1  Smith),  345,  is  directly  in  point  against  it. 
That  was  an  action  for  the  recovery  of  real  estate  by 
a  husband  in  right  of  his  wife,  who  claimed  as  heir  to 
her  deceased  father.  She  was  the  fruit  of  a  cohabita- 
tion following  a  contract  to  marry  per  verba  de  futuro. 
It  was  a  question  of  legitimacy  only.  The  court,  after 
a  somewhat  elaborate  review  of  the  whole  subject, 
disapproved  of  the  dictum  of  Co  wen,  J.,  in  Starr  vs. 
Peck,  before  cited,  and  held  such  contract  to  be  no 
marriage  in  fact  or  at  common  law. 

"The  Queen  vs.  Millis,  10  Clark  &  Finnelly,  534, 
was  a  case  in  the  House  of  Lords,  in  error  to  the  Court 
of  Queen's  Bench  in  Ireland.  The  case  arose  upon  a 
prosecution  against  Millis  for  bigamy,  he  having  been 
married  in  Ireland  per  verba  de  praesenti,  by  a  Presby- 
terian minister  according  to  the  form  of  that  church, 
and,  leaving  the  first,  married  another  woman  in  Eng- 
land, in  the  face  of  the  church.  The  case  turned  upon 
the  question,  which  was  formally  put  by  the  House  of 
Lords  to  the  judge  of  Westminster  Hall,  for  their 
opinion,  whether  the  first  marriage  was  valid  as  a  mar- 
riage at  common  law.  The  judges,  not  having  seats 
in  the  House  of  Lords,  through  C.  J.  Tindal,  of  the 
Common  Pleas,  gave  a  unanimous  opinion  against  the 
validity  of  the  first  marriage.  In  this  the  law  lords, 
Lyndhurst,  Cottenham,  and  Abinger,  concurred. 
Brougham,  Campbell  and  Denman  were  the  other 
way.  C.  J.  Tindal,  and  the  six  law  lords  above  named, 
all  delivered  elaborate  opinions,  indicating  much  care 
and  antiquarian  research;  and  judgment  was  given 
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against  the  validity  of  the  first  marriage.  But,  while 
the  opinion  of  the  eminent  jurists  of  the  kingdom  was 
thus  nearly  balanced  as  to  the  validity,  at  common 
law,  of  a  marriage  by  words  of  present  contract,  and 
not  in  the  face  of  the  church,  there  seems  to  have  been 
no  difference  of  opinion  among  them  as  to  the  invalidity 
of  a  marriage  per  verba  de  futuro,  though  followed  by 
cohabitation.  All  of  them  are  careful  to  distinguish 
the  case  before  them  from  such  a  case,  and  either 
tacitly  or  expressly  to  admit  the  invalidity  of  the 
latter.  And  all  of  them,  except  Lord  Brougham,  admit 
that  a  marriage  not  celebrated  in  the  face  of  the  church, 
whatever  else  it  may  have  been  good  for,  did  not  carry 
with  it  the  incident  of  dower.  And  the  state  of  the 
law,  as  now  understood  in  England,  may  be  summed 
up  as  we  find  it  in  Kerr's  Blackstone,  458:  'Any 
contract  made  per  verba  de  praesenti,  or  in  words  of  the 
present  tense,  and  in  the  case  of  cohabitation,  per  verba 
de  futuro,  also,  between  parties  able  to  contract,  was, 
before  the  statute  of  George  II,  so  far  a  valid  marriage, 
that  the  parties  might  be  compelled  in  the  spiritual 
courts  to  celebrate  it  in  fade  ecclesae.  But  these  verbal 
contracts  are  now  of  no  force  to  compel  a  future  mar- 
riage; their  only  operation  being  to  give  the  party 
who  is  willing  to  perform  his  promise  a  right  of  civil 
action  against  the  one  who  refuses  to  do  so.' 

"Finding  ourselves,  then,  compelled  by  no  pre- 
ponderating force  of  authority  to  the  adoption  of  a 
doctrine  so  loose  as  that  which  would  be  necessary  to 
sustain  the  marriage  claimed  to  exist  in  this  case,  we 
are  unwilling  to  do  so.  It  seems  to  us  that  grave 
considerations  of  public  policy  forbid  it;  but  it  would 
be  alien  to  the  customs  and  ideas  of  our  people,  and 
would  shock  their  sense  of  propriety  and  decency. 
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That  it  would  tend  to  weaken  the  public  estimate  of 
the  sanctity  of  the  marriage  relation;  to  obscure  the 
certainty  of  the  rights  of  inheritance ;  would  be  opening 
a  door  to  false  pretenses  of  marriage,  and  to  the  impo- 
sition upon  estates  of  suppositious  heirs;  and  would 
place  honest,  God-ordained  matrimony  and  mere 
meretricious  cohabitations  too  nearly  on  a  level  with 
each  other.  We  are  of  opinion  that  the  decree  of  the 
District  Court  ought  to  be  reversed,  and  the  original 
bill  dismissed.  Judgment  accordingly. " 

Common  law  marriages  are  now  abolished  in  many 
of  the  states  of  this  country.20 

SECTION  16.     INDIAN  AND  SLAVE  MARRIAGES. 

Indian  marriages  between  Indians  living  under 
tribal  relations,  contracted  according  to  their  own  laws 
and  customs  are  valid.  Slave  marriages  were  not 
binding  at  the  time  they  were  contracted  but  were 
generally  validated  by  statutes  passed  in  the  various 
slave-holding  states  at  the  close  of  the  civil  war. 

SECTION  17.    ACTION  FOR  BREACH   OF   PROMISE  TO 

MARRY 

For  questions  relative  to  actions  for  breach  of 
contracts  to  marry,  consult  the  subject  of  Contracts.21 

»  10  Ohio  St.,  181.  2l  Vol.  3,  Subj.  6. 


CHAPTER   II. 
DIVORCE. 

SECTION  18.    DEFINITION. 

Divorce  is  a  dissolution  of  the  marriage  status. 
Divorce  must  be  distinguished  from  an  annullment 
of  marriage.  Where  a  marriage  is  annulled,  it  is 
rendered  void  from  the  beginning.  In  the  case  of  a 
divorce  the  marriage  is  generally  held  valid  up  to  the 
time  of  its  dissolution  and  the  children  born  during 
such  marriage  will  be  legitimate. 

SECTION  19.    Two  FORMS  OF  DIVORCE. 

At  common  law  there  were  two  kinds  of  divorce — 
a  vinculo  matrimonii,  or  absolute  divorce  and  a  mensa 
et  thoro,  which  nearly  corresponds  to  our  separate  main- 
tenance. In  this  country  there  is  but  one  kind  of  di- 
vorce— an  absolute  release  from  the  marriage  relation. 

There  is,  in  addition  to  Divorce  at  the  present 
time,  what  is  known  as  Separate  Maintenance,  by 
which  the  wife  is  allowed  to  live  apart  from  her  husband 
without  any  dissolution  of  the  marriage  relation. 

SECTION  20.    THE  LAW  OF  WHAT  PLACE  DETERMINES 
THE  LEGALITY  OF  DIVORCE. 

In  general,  the  validity  of  a  divorce  granted  by 
one  state  will  generally  be  recognized  by  the  courts  of 
every  other  state.  Some  exceptions  to  this  rule  are  to 
be  found  in  cases  where  the  defendant  was  a  non- 
resident and  more  particularly  where  the  complainant 
in  the  divorce  suit  went  to  the  state  where  the  divorce 
was  obtained  for  the  purpose  of  obtaining  such  divorce. 
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A  little  over  a  year  ago  the  law  was  thrown  into  a  great 
deal  of  confusion  by  the  decision  in  the  Supreme  Court 
of  the  United  States  in  the  case  of  Haddock  vs.  Had- 
dock.1 The  exact  effect  of  this  decision  is  not  yet 
determined  but  it  has  certainly  rendered  a  great  num- 
ber of  divorces  invalid  in  any  state  except  the  state 
granting  the  divorce.  This  whole  subject  of  the  extra 
territorial  effect  of  a  divorce  more  properly  comes  under 
the  subject  of  Conflict  of  Laws,  and  will  be  discussed 
under  that  head.2 

SECTION  21.    GROUNDS  FOR  DIVORCE. 
The  most  common  grounds  for  divorce  are  adul- 
tery, desertion  for  a  certain  specified  period,  extreme 
and  repeated  cruelty,  habitual  drunkenness,  attempting 
the  life  of  the  other,  bigamy,  and  impotency.3    The 


1  201  U.  S.,  562. 
»  Vol.  12,  Subj.  39. 


3  Causes  for  Divorce  in  the  various 
states  are  as  follows: 


STATES. 

Residence 
Required. 

Causes  for  Absolute  Divorce. 
In  addition  to  adultery,  which  is  cause  for  divorce  in  all  the 
States* 

Alabama  

1  year. 

Abandonment  two  years,  felony,   crime  against  nature, 

Arizona  

1  year. 

habitual  drunkenness,  violence,  pregnancy  of  wife  by 
other  than  husband  at  marriage,  physical  incapacity, 
imprisonment  for  two  years. 
Felony,  physical  incapacity,  desertion  one  year,  excess, 

Arkansas  ..... 

1  year. 

cruelty,  neglect  to  provide  one  year,  pregnancy  of  wife 
by  other  than  husband  at  marriage,  conviction  of  felony 
prior  to  marriage  unknown  to  other  party. 
Desertion  one  year,  felony,  habitual  drunkenness  one  year, 

California  

1  year. 

cruelty,  permanent  insanity,  former  marriage  existing. 
Cruelty,  desertion  one  year,  neglect  one  year,  habitual 

Colorado  

1  year. 

drunkenness  one  year,  felony. 
Desertion  one  year,  physical  incapacity,  cruelty,  failure  to 

Connecticut.  .  .  . 
Delaware  

t 

provide  one  year,  habitual  drunkenness  one  year,  felony, 
former  marriage  existing. 
Fraudulent  contract,   wilful  desertion  three  years,  with 
total  neglect  of  duty,  habitual  drunkenness,  cruelty,  im- 
prisonment for  life,  infamous  crime  involving  violation 
of  conjugal  duty  and  punishable  by  imprisonment  in 
State  prison,  seven  years'  absence  without  being  heard 
from. 
Desertion  three  years,  habitual  drunkenness,  physical  in- 

D. of  Columbia. 
Florida  

2  years. 
2  years. 

capacity,  cruelty,  felony,  and  at  the  discretion  of  the 
Court,  fraud,  want  of  age,  neglect  to  provide  three  years. 
Marriages  may  be  annulled  for  former  existing  marriage, 
lunacy,  fraud,  coercion,  physical  incapacity,  and  want  of 
age  at  time  of  marriage. 
Cruelty,  violent  temper,  habitual  drunkenness,  physical 

Georgia  

1  year. 

incapacity,  continued  desertion,  former  marriage  exist- 
ing, relationship  within  prohibited  degrees. 
Mental   and   physical  incapacity,   desertion   three  years, 

felony,  cruelty,  habitual  drunkenness,  force,  duress,  or 
fraud  in  obtaining  marriage,  pregnancy  of  wife  by  other 
than   husband    at   marriage,    relationship   within   pro- 
hibited degrees. 

*Exclusive  of  South  Carolina,  which  has  no  divorce  law.    tVaries  with  cause. 
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last  two  causes  are  more  properly  the  grounds  for  the 
annullment  of  a  marriage.  Insanity  and  non-support 
are  not  grounds  for  divorce.  Non-support,  however, 
may  be  the  basis  for  a  suit  for  separate  maintenance, 
or  for  a  criminal  prosecution  against  the  husband. 

SECTION  22.     ALIMONY  AND  CUSTODY  OF  CHILDREN. 

The  courts  upon  granting  a  decree  for  divorce 
may  make  provisions  for  the  payment  of  certain  sums 
of  money  for  the  support  of  the  wife  and  minor  children. 


STATES. 

Residence 
Required 

Causes  for  Absolute  Divorce. 
In  addition  to  adultery  which  is  cause  lor  divorce  in  all  the 
States* 

Idaho  

6  mos 

Crueltv,  desertion  one  year    neglect  one  year    habitual 

Illinois  

1  year. 

drunkenness  one  year,  felony,  insanity. 
Desertion    two   years,    habitual    drunkenness    two    vear'' 

Indiana  

2  years 

former  existing  marriage,  cruelty,  felonv,  physical  in- 
capacity, attempt  on  life  of  other-  party,  divorced  party 
cannot  marry  for  two  years. 
Abandonment  two  vears    cruelty    habitual  drunkenness 

Iowa  

1  year. 

failure  to  provide  two  years,  feldnv,  physical  incapacity! 
Desertion  two  years,  felonv  habitual  drunkenness  cruelty 

Kansas  

1  year. 

pregnance  of  wife  by  other  than  husband  at  marriage. 
Abandonment  one  year,  cruelty,  fraud,  habitual  drunken- 

Kentucky   

1  year. 

ness,  gross  neglect  of  duty,  felony,  physical  incapacity 
pregnance  of  wife  by  other  than  husband  at  marriage. 
Separation  five  years,  desertion  one  year,  felony   physical 

Louisiana  

incapacity,  loathsome  disease,  habitual  drunkenness  one 
year,  cruelty,  force,  fraud,  or  duress  in  obtaining  marriage 
joining    religious    sect    believing    marriage    unlawful, 
pregnancy  of  wife  by  other  than  husband  at  marriage  or 
subsequent  unchaste  behavior,  ungovernable  temper. 
Felony    habitual   drunkenness    excesses    cruelty    public 

Maine  

1  vear 

defamation  of  other  party,'  abandonment   five  years, 
attempt  on  life  of  other  party,  fugitive  from  justice. 
Crueltv   desertion  three  vears   physical  incapacity  habits 

Maryland  

2  years 

of  intoxication  by  liquors,  opium,  or  other  drugs/neglect 
to   provide. 
Abandonment  three  years  unchastity  of  wife  before  marri- 

Massachusetts. . 
Michigan  

3-5-years 
2  years 

age,  physical  incapacity,  any  cause  which  renders  the 
marriage  null  and  void  ab  initio. 
Cruelty,  desertion  three  years,  habits  of  intoxication  by 
liquors,  opium  or  other  drugs,  neglect  to  provide,  physi- 
cal incapacity,  imprisonment  for  felony,  uniting  for  three 
years  with  religious  sect  believing  marriage  unlawful. 
Felony,  desertion  two  vears   habitual  drunkenness   physi- 

Minnesota      .  . 

1  year 

cal  incapacity,  and  in  the  discretion  of  the  Court  for 
cruelty  or  neglect  to  provide. 
Desertion  one  year    habitual  drunkenness  by  liquors  or 

Missouri  

1  year. 

opium,  cruelty,  physical  incapacity,  imprisonment  for 
felony. 
Felony,  absence  one  year,  habitual  drunkenness  one  year. 

Montana  

1  vear. 

cruelty,  indignities,  vagrancy,  former  existing  marriage, 
physical  incapacity,  conviction  of  felony  prior  to  marri- 
age unknown  to  other  party,  wife  pregnant  by  other 
than  husband  at  marriage. 
Cruelty,  desertion,  neglect  one  year,  habitual  drunkenness 

Nebraska  

6  mos. 

one  "year,  felony. 
Abandonment  two  years,  habitual  drunkenness,  physical 

Nevada  

6  mos. 

incapacity,  felony,  failure  to  support  two  years,  cruelty. 
Desertion  one  year,  felony,  habitual  drunkenness,  phv.-ical 

incapacity,  cruelty,  neglect  to  provide  one  year. 

'Exclusive  of  South  Carolina,  which  has  no  divorce  law. 
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This  is  called  alimony.  The  collection  of  alimony  may 
be  enforced  by  punishing  the  husband  for  contempt 
of  court,  if  he  fails  to  pay  it.  The  court  in  granting 
a  divorce  may  also  make  provisions  as  to  the  custody 
of  the  children.4 

SECTION  23.    PROHIBITION  OF  RE-MARRIAGE. 

In  New  York,  the  re-marriage  of  the  guilty  party 
is  prohibited  during  the  lifetime  of  the  other  party  to 
the  marriage.  In  several  states  statutes  have  recently 

4  See   Chapter  7,   on   Custody  of  Children. 


STATES. 

Residence 
Required. 

Causes  for  Absolute  Divorce. 
In  addition  to  adultery,  which  is  cause  for  divorce  in  all  the 
Staffs* 

N.  Hampshire.  . 

New  Jersey.  .  .  . 

New  Mexico.  .  .  . 
New  York  

1  year. 

(t) 

1  year, 
(t) 

Cruelty,  felony,  physical  incapacity,  absence  three  years, 
habitual   drunkenness   three  years,   failure  to   provide 
three  years,   treatment  endangering  health  or  reason, 
union  with  sect  regarding  marriage  unlawful,  wife  sepa- 
rate without  the  State  ten  years,  not  claiming  marital 
rights,  husband  absent  from  United  States  three  years 
intending  to  become  citizen  of  another  country. 
Desertion   two   years,    physical    incapacity.     No   divorce 
may  be  obtained  on  grounds  arising  in  another  State 
unless  they  constituted  ground  for  divorce  in  the  State 
where  they  arose. 
Abandonment,  cruelty,  neglect  to  provide,  habitual  drunk- 
enness, felony,  physical  incapacity,  pregnancy  of  wife 
by  other  than  husband  at  marriage. 
Adultery  only. 

N.  Carolina.  .  .  . 

Pregnancy  of  wife  by  other  than  husband  at  marriage, 

North  Dakota.  . 
Ohio  

1  year. 
1  year. 

physical  incapacity. 
Cruelty,  desertion  one  year,  neglect  one  year,  habitual 
drunkenness  one  year,  felony. 
Absence  three  years   cruelty   fraud   gross  neglect  of  duty 

Oklahoma  
Oregon  

1  year. 
1  year. 

habitual  drunkenness  three  years,  felony,  former  existing 
marriage;  procurement  of  divorce  without  the  State  by 
one  party,  which  continues  marriage  binding  upon  other 
party;  physical  incapacity. 
Abandonment  one  year,  cruelty,  fraud,  habitual  drunken- 
ness, felony,  gross  neglect  of  duty,  physical  incapacity, 
former  existing  marriage,  pregnancy  of  wife  by  other 
than  husband  at  marriage. 
Felony,  habitual  drunkenness  one  vear,  physical  incapacity, 

Pennsylvania  .  . 
Rhode  Island.  .  . 

S.  Carolina  

1  year. 
2  years. 

desertion  one  year,  cruelty  or  personal  indignities  render- 
ing life  burdensome. 
Former  existing  marriage,  desertion  two  years,  personal 
abuse  or  conduct   rendering  life  burdensome,   felony, 
fraud,  relationship  within  prohibited  degrees,  physical 
incapacity  and  lunacy. 
Cruelty,  desertion  five  years,  habitual  drunkenness,  exces- 
sive use  of  morphine,  opium,  or  chloral,  neglect  to  pro- 
vide one  year,  gross  misbehavior,  living  separate  ten 
years,  physical  incapacity.     Either  party  civilly  dead 
for  crime  or  prolonged  absence. 
No  divorces  granted. 

South  Dakota.  . 
Tennessee  

6  mos. 
2  years. 

Cruelty,  desertion  one  year,  physical  incapacity,  neglect 
one  year,  habitual  drunkenness  one  year,  felony. 
Former   existing  marriage,    desertion   two   vears,   felony. 

physical  incapacity,  attempt  on  life  of  other  party,  re- 

*Exclusive  of  South  Carolina,  which  has  no  divorce  law. 
JActual  residence. 


tVaries  with  cause. 


DIVORCE. 
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been  passed  prohibiting  the  re-marriage  of  either  party 
for  a  specified  time. 

"According  to  some  decisions  a  second  marriage 
after  divorce  within  the  time  proscribed  by  a  statute 
like  that  with  which  the  reported  case  is  concerned 
would  be  voidable  only.  These  decisions  make  a  dis- 
tinction between  statutes  forbidding  a  second  marriage 
during  a  specified  time  after  the  decree  of  divorce  or 
during  the  time  for  appeal  or  error,  and  imposing  a 
penalty,  and  those  statutes  which  declare  that  the 
parties  shall  not  be  capable  of  contracting  the  second 
marriage,  but  which  do  not  impose  a  penalty.  In  the  first 
instance  the  second  marriage  would  be  merely  void. 
This  distinction  is  recognized  in  State  vs.  Walker, 
36  Kan.,  297.  The  Kansas  statute  is  very  similar  to 
the  Nebraska  statute  under  which  the  reported  case  is 


STATES. 


Residence 
Required. 


Causes  for  Absolute  Divorce. 

In  addition  to  adultery,  which  is  cause  for  divorce  in  all  the 
States.* 


Texas. 
Utah. 


Vermont 

Virginia 

Washington. . 
West  Virginia. 


Wisconsin. 
Wyoming. 


6  mos. 

1  year. 

1  year. 
1  year. 

1  year. 
1  year. 

1  year. 
1  year. 


fusal  of  wife  to  live  with  husband  in  the  State  and  ab- 
senting herself  two  years,  pregnancy  of  wife  by  other 
than  husband  at  marriage;  at  the  discretion  of  the  Court 
for  cruelty,  indignities,  abandonment,  or  neglect  to  pro- 
vide. 

Abandonment  three  years,  physical  incapacity,  cruelty, 
excess,  or  outrages  rendering  life  together  insupportable, 
felony. 

Desertion  one  year,  neglect  to  provide,  physical  incapacity, 
habitual  drunkenness,  felony,  cruelty,  permanent  in- 
sanity. 

Imprisonment  three  years,  intolerable  severity,  desertion 
three  years,  neglect  to  provide. 

Insanity  at  marriage,  felony,  desertion  three  years,  fugitive 
from  justice  two  years,  pregnancy  of  wife  by  other  than 
husband  at  marriage,  wife  a  prostitute,  or  either  party 
convicted  of  felony  before  marriage  unknown  to  other, 
physical  incapacity. 

Abandonment  one  year,  fraud,  habitual  drunkenness 
refusal  to  provide,  felony,  physical  incapacity,  incurable 
insanity,  cruelty  or  indignities  rendering  flfe  burden- 
some, other  cause  deemed  sufficient  by  the  Court. 

Desertion  three  years,  felony,  physical  incapacity,  preg- 
nancy of  wife,  by  other  than  husband  at  mamage, 
husband  a  licentious  character  or  wife  a  prostitute  un- 
known to  other  party,  either  party  convicted  of  felony 
before  marriage  unknown  to  other. 

Felony,  desertion  one  year,  cruelty,  physical  incapacity, 
habitual  drunkenness  one  year,  separation  five  years. 
Divorcee  cannot  marry  for  one  year. 

Felony,  desertion  one  year,  habitual  drunkenness,  cruelty, 
neglect  to  provide  one  year,  husband  a  vagrant,  physical 
incapacity,  indignities  rendering  condition  intolerable, 
pregnancy  of  wife  by  other  than  husband  at  marriage, 
either  party  convicted  of  felony  before  marriage  un- 
known to  other. 


*Exclusive  of  South  Carolina,  which  has  no  divorce  law. 
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decided,  and  in  accordance  with  the  distinction  just 
pointed  out,  it  is  held  in  Kansas  that  the  second  mar- 
riage is  not  void.  See  also  Conn.  vs.  Conn.,  2  Kan., 
App.  419.  In  Cox  vs.  Combs,  8  B.  Mon.  (Ky.),  231, 
it  is  held,  under  a  statute  declaring  that  the  injured 
party  to  a  decree  of  divorce  shall  not  be  authorized 
to  contract  matrimony  within  two  years,  but  not  im- 
posing a  penalty  for  a  second  marriage,  that  a  marriage 
within  two  years  is  void.  The  court,  in  the  reported 
case,  however,  does  not  recognize  such  a  distinction, 
and  refuses  to  base  its  holding  on  the  theory  that  the 
second  marriage  was  only  voidable  under  the  statute. 
The  decision  rests  entirely  upon  the  bona  fide  intention 
of  the  parties  and  their  cohabitation  after  the  statutory 
impediment  was  removed  by  lapse  of  time.  There  is  no 
case,  so  far  as  appears,  in  which  the  identical  question 
raised  in  the  reported  case  has  been  decided,  but  the 
question  must  depend  upon  the  following  principles. 
It  is  a  rule  that  in  a  number  of  states  that  an  informal 
marriage  is  still  valid  as  at  common  law,  and  that  even 
statutes  requiring  a  marriage  license  are  merely 
directory." 


CHAPTER  III. 
HUSBAND  AND  WIFE. 

SECTION  24.     RIGHTS  OF  HUSBAND  IN  PROPERTY  OF 
WIFE  AT  COMMON  LAW. 

At  common  law,  by  marriage,  all  the  personal 
property  of  the  wife  passed  to  her  husband,1  who  was 
also  entitled  to  the  rents  and  profits  of  her  real  estate 
during  coverture.2  Choses  in  action  became  the 
property  of  the  husband  upon  being  reduced  to  posses- 
sion. The  subject  of  reduction  to  possession  of  the 
wife's  choses  in  action  is  discussed  in  Tritts  vs.  Col- 
well's  Admr.,3  as  follows: 

"It  is  unnecessary  to  pursue  this  subject  further. 
The  masterly  discussion  of  Chief  Justice  Gibson  in 
Siter's  Case,  4  Rawle,  468,  has  left  'almost  nothing 
unsaid.'  If,  then,  the  transaction  between  George 
M.  Phillips  and  William  Graham  was  an  assignment 
of  the  bond  of  Mrs.  Phillips  for  a  valuable  consideration, 
it  must  prevail  against  the  wife,  even  though  she 
survived  her  husband. 

"It  is,  however  contended  that  it  was  not  an 
assignment,  but  a  pledge.  Undoubtedly,  a  pledge  is 
insufficient  to  bar  the  wife's  right,  for  it  is  no  reduction 
into  possession  of  her  title.  The  instrument  now 
before  us  is  an  assignment,  not  a  pledge.  It  contains 
all  the  operative  words  fit  and  necessary  to  pass  the 
title.  It  needs  but  one  more  witness,  to  make  it  a  legal 
assignment  under  the  Act  of  28th  of  May,  1715,  such 
as  to  enable  an  assignee  to  sue  in  his  own  name.  That 

1  Carleton  vs.  Lovejoy,  54  Me.,  445.  Breeding  vs.  Davis,  76  Va.,  639. 

*  Shaw  vs.  Partridge,  17  Vt.,  626;  •  31  Pa.  St.,  228. 
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it  passed  the  bond  to  Graham  as  a  security  collateral 
to  the  obligation  expressed  in  the  instrument  makes 
the  transaction  no  less  an  assignment.  The  title  was 
in  the  assignee,  defeasible  on  the  performance  of  a 
condition  subsequent,  to-wit,  the  payment  of  the  debt. 
That  the  existence  of  such  a  condition  subsequent  does 
not  prevent  the  title  from  vesting  in  the  assignee,  is 
the  result  of  all  the  authorities  so  far  as  I  know,  without 
exception.  The  case  of  Hartman  vs.  Dawdel,  1  Rawle, 
279,  relied  upon  by  the  plaintiff  in  error,  in  truth, 
asserts  no  other  doctrine.  Chief  Justice  Gibson,  the 
author  of  the  opinion,  in  speaking  of  it  in  Siter's  case, 
remarks,  that  'However  the  opinion  of  the  court  may 
have  been  expressed,  it  certainly  was  intended  to  rule 
the  case  expressly  on  the  distinction  between  a  volun- 
tary assignment  and  one  for  value.'  There  the  con- 
sideration for  the  equitable  assignment  was  not,  as 
here,  an  advance  of  money  at  the  time,  but  a  pre- 
existing debt,  which  had  been  held  in  Petrie  vs.  Clark, 
11  S.  &  R.,  377,  not  to  be  a  valuable  consideration. 

'  'Bates  vs.  Dandy,  2  Atk.,  207,  a  case  fully  recog- 
nized in  this  state  as  of  fundamental  authority,  was 
itself  but  an  agreement  to  assign  the  wife's  chose  in 
action,  as  a  collateral  security  for  a  present  loan  of 
money,  yet  it  was  decreed  to  prevail  against  the  wife. 
A  mortgage  is  only  a  collateral  security,  yet  it  passes 
the  title.  This  is  universally  conceded;  2  Kent,  Com. 
581,  Addison  on  Contracts,  318;  Story's  Eq.,  1030. 
If,  then,  the  assignment  of  George  M.  Phillips,  con- 
veyed to  Graham  the  title  to  the  chose,  as  we  have 
seen  that  it  did,  and  was  for  a  valuable  consideration, 
the  court  below  correctly  instructed  the  jury  that  it 
defeated  Mrs.  Phillip's  right  of  survivorship.  As  was 
said  in  Woelper's  appeal,  2  Barr,  71,  it  is  the  husband's 
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assumption  of  title,  and  not  the  form  of  the  act  which 
it  is  indicated,  which  is  the  criterion.  An  actual  use 
of  the  wife's  chose  in  action  for  his  own  purposes,  works 
a  transfer  of  her  ownership." 

SECTION  25.     LIABILITY  OF  HUSBAND  FOR  THE 
TORTS  OF  His  WIFE  AT  COMMON  LAW. 

At  common  law,  the  husband  was  jointly  liable 
with  his  wife  for  all  torts  committed  by  her  alone,4  and 
alone  liable  for  all  torts  committed  by  his  wife 
in  his  presence  or  with  his  assistance.5  The  above 
principle  applied  only  in  the  case  of  pure  torts,  and  not 
in  the  case  of  torts  arising  out  of  contracts.6 

SECTION  26.     LIABILITY  OF  HUSBAND  FOR  DEBTS  OF 
His  WIFE  AT  COMMON  LAW. 

At  common  law,  the  husband  was,  during  cover- 
ture, liable  for  all  the  ante-nuptial  debts  of  his  wife, 
even  although  he  did  not  know  of  their  existence  at 
the  time  of  his  marriage.7  The  husband  could,  how- 
ever, set  up  any  defense  to  such  debts  that  could  have 
been  personally  set  up  by  his  wife.8 

The  death  of  the  wife  released  the  husband  from 
all  liability  for  any  debt  of  the  wife  which  had  not  been 
reduced  to  judgment  against  husband  during  the  cover- 
ture.9 If  a  judgment  is  recovered  against  the  wife 
before  marriage  a  sci.  fa.  lies  against  her  and  her 

*  Lee  vs.  Hopkins,  20  Ont.,  666;  7  Hetrick  vs.  Hetrick,  13  Ind.,  44; 

Hildreth  vs.  Camp,  41  N.  J.  L.,  Alexander  vs.  Morgan,  31  Ohio 

306.  St.,  546. 

*  Marshall  vs.  Oakes,  51  Me.,  308;  •  Caldwell  vs.  Drake,  4  J.  J.,  Marsh, 

Carlton  vs.  Haywood,  49  N.  H.,  246. 

316.  •  William  vs.  Kent,  15  Wend.  (N. 

*  Woodward  vs.   Barnes,  46   Vt.,  Y.),  360;  Hawthorne  vs.  Beck- 

332,  14  Am.  Rep.,  626.  with,  89  Va.,  786. 


246  DOMESTIC  RELATIONS. 

husband,  after  marriage,  and  if  a  judgment  is  obtained 
against  them  on  sci.  fa.,  and  she  afterwards  dies,  he 
will  be  bound  by  the  judgment.10 

A  wife  was  not  liable  for  the  debts  of  her  husband. 

At  common  law  the  surviving  husband  or  wife 
had  the  right  of  administration  of  the  estate  of  the 
deceased  wife  or  husband. 

SECTION  27.    COVERTURE. 

At  common  law,  coverture  was  the  estate  which 
a  husband  had  in  the  real  property  of  his  wife  during 
their  joint  lives.  Coverture  is  more  fully  discussed 
under  the  subject  of  Estates  in  Real  Property.11 

SECTION  28.    CURTESY. 

The  estate  by  the  curtesy,  is  a  life  estate  in  the 
real  estate  of  a  deceased  wife,  held  by  her  husband  after 
her  death. 

A  husband  is  entitled  to  such  estate  when  there 
has  been  issue  of  such  marriage  born  alive  who  were 
capable  of  inheriting  such  real  estate. 

The  husband  is  entitled  to  curtesy  in  all  lands  of 
which  his  wife  had  seisin  during  the  coverture.  He  is 
entitled  to  curtesy  where  the  wife  held  an  equitable 
estate  the  same  as  where  she  held  a  legal  one.  The 
husband's  right  to  curtesy  can  be  defeated  by  divorce 
or  by  his  laches.  A  divorce  a  vinculo  matrimonii 
destroyed  a  husband's  right  of  curtesy. 

An  estate  of  curtesy  initiate  was  a  vested  estate 
at  common  law,  and  could  be  seized  under  execution 
against  the  husband.  Curtesy  can  be  relinquished 
by  an  ante-nuptial  agreement. 

A  joint  mortgage  by  husband  and  wife  of  wife's 

0  O'Brian  vs.  Rau.,  3  Md.,  186.  "  Vol.  6,  Sub.  17. 


HUSBAND  AND  WIFE.  247 

land  will  be  binding  as  against  the  husband's  right  of 
curtesy. 

The  desertion  of  wife  by  husband,  even  when  he 
lives  in  adultery  with  another  woman,  does  not  affect 
his  right  to  curtesy  in  land  of  wife.  Curtesy  becomes 
a  vested  right  in  all  lands  of  which  the  wife  holds  seisin, 
upon  marriage  and  birth  alive  of  issue  capable  of  inher- 
iting. 

A  husband  may  lose  his  right  to  curtesy  by  his 
own  negligence  or  laches  in  not  asserting  his  rights 
within  a  reasonable  time,  but  laches  will  not  be  imputed 
to  him  nor  will  his  estate  be  barred  until  after  the  death 
of  his  wife. 

Land  held  by  an  estate  by  the  curtesy  may  be 
used  by  the  husband  in  such  a  way  that  he  may  enjoy 
the  reality  for  any  legitimate  purpose  for  which  it  is 
adapted.  It  must,  however,  be  used  in  such  a  way 
that  it  will  revert  uninjured  to  those  who  are  entitled 
to  the  succeeding  estate. 

For  a  further  treatment  of  curtesy,  see  subject 
of  Real  Property.12 

SECTION  29.    DOWER. 

Dower  is  the  estate  to  which  the  widow  was 
entitled  during  her  life  in  one-third  of  the  lands  or 
tenements  in  fee-simple  or  fee-tail,  of  which  her  hus- 
band was  seised  at  any  time  during  the  coverture  and 
which  any  issue  she  might  have  had,  might  have  in- 
herited. 

The  different  classes  of  dower,  are:  Dower  by 
custom,  under  some  local  custom;  dower  ad  ostium 
ecclesiae,  where  the  wife  was  endowed  by  husband 
at  the  door  of  the  church;  dower  ex  assensu  patris, 

»  Vol.  0,  Sub.  17. 
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where  by  the  consent  of  the  wife,  dower  was  vested  in 
her  at  the  door  of  the  church  out  of  the  land  of  the 
father  of  her  husband  instead  of  out  of  the  lands  of  her 
husband ;  dower  de  la  plus  belle,  where  dower  was  given 
her  in  the  land  of  her  husband  held  in  socage  and  dower 
in  the  land  held  in  chivalry  released;  and  dower  by 
common  law. 

The  requisites  for  the  creation  of  an  estate  in 
dower  were,  a  valid  marriage,  seisin  or  the  right  to 
immediate  seisin  in  husband  during  coverture  and  the 
death  of  husband. 

A  widow  has  dower  in  all  lands  held  by  husband 
in  fee-simple  or  fee-tail,  where  the  husband  has  seisin 
or  the  immediate  right  to  seisin  during  lifetime.  A 
widow  at  common  law  had  no  dower  in  the  equitable 
estates  of  her  husband. 

A  widow  might  have  a  right  of  action  either  to 
have  her  dower  interest  assigned  to  her  or  to  recover 
for  injuries  to  her  estate  in  dower  after  it  has  been  so 
assigned.  The  ancient  real  actions  for  the  former 
purpose,  at  common  law,  were  the  writ  of  right  of  dower 
and  the  writ  of  dower  unde  nihil  habet. 

The  right  to  dower,  subject  to  the  contingency  of 
the  survivorship  of  the  wife,  attaches  upon  marriage 
as  to  all  land  held  by  the  husband  at  that  time,  and 
thereafter  attaches  as  to  all  land  subsequently  acquired 
by  the  husband  the  instant  he  becomes  the  owner  of 
such  land. 

The  right  of  dower  may  be  barred  by  an  ante- 
nuptial contract,  providing  the  terms  of  such  contract 
are  fair  to  the  wife,  and  no  undue  advantage  has  been 
taken  of  her  in  the  transaction. 

A  post-nuptial  settlement  in  lieu  of  dower  will 
also  be  upheld  in  the  absence  of  fraud. 
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A  devise  in  lieu  of  dower  will  bar  the  widow's 
right  of  dower  upon  her  acceptance  of  the  devise. 
She  may,  however,  reject  such  devise,  and  in  such  a 
case  will  be  entitled  to  her  right  of  dower. 

An  election  between  dower  rights  and  a  provision 
in  lieu  of  dower  may  be  made  by  acts  of  the  widow 
showing  her  intention,  as  well  as  by  an  expressed 
election  between  the  two.  Such  election  when  the 
widow  has  made  it  without  fully  understanding  her 
rights,  and  especially  when  she  has  been  misled  by  those 
having  an  adverse  interest,  may  be  rescinded  within 
a  reasonable  time.  The  time  within  which  an  election 
between  dower  and  a  provision  in  lieu  of  dower  must 
be  made,  has  been  very  generally  regulated  by  statute. 
In  the  absence  of  any  such  statutory  provision,  it  must 
be  made  within  a  reasonable  time.  A  sum  of  money 
may  be  accepted  in  lieu  of  dower. 

A  right  of  action  to  have  dower  assigned,  or  for 
damages  done  to  the  dower  estate,  must  be  prosecuted 
to  final  judgment  during  the  lifetime  of  the  widow. 
The  widow  has  no  action  against  the  alienee  of  the  land 
of  the  husband  personally;  such  alienee  holds  the  land 
subject  to  the  dower  right  of  the  widow. 

A  divorce  a  vinculo  matrimonii  destroyed  the  wife's 
right  of  dower.  A  divorce  a  mensa  et  thoro  did  not 
effect  the  wife's  right  of  dower. 

A  divorce  granted  in  a  foreign  jurisdiction  will 
destroy  the  right  of  dower  to  the  same  extent  as  a 
local  divorce.  This  is  the  rule  in  all  the  different  states 
of  the  United  States,  except  New  York. 

A  widow  is  not  entitled  to  dower  in  improvements 
placed  upon  land  by  any  other  than  her  husband. 
The  lien  of  the  vendor  for  his  purchase  is  superior  to 
the  widow's  right  of  dower.  Where  land  is  taken  by 
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the  right  of  eminent  domain,  the  widow's  right  of  dower 
is  destroyed. 

A  wife  has  no  dower  interest  in  the  proceeds  of 
land  sold  by  her  husband  where  she  has  not  joined  in 
the  deed.  She  still  has  her  right  of  dower  in  the  land 
sold.  A  wife  has  no  right  of  dower  in  any  land  which 
her  husband  holds  as  trustee. 

An  estate  in  dower  in  the  same  land  can  exist  in 
two  persons  at  the  same  time;  as  where  a  husband 
dies,  leaving  a  widow  and  a  son,  and  then  the  son  dies, 
also  leaving  a  widow.  Here  the  widow  of  the  father 
has  a  dower  right  in  one-third  right  of  the  whole  land, 
while  the  widow  of  the  son  will  have  a  dower  right  in 
one-third  of  the  property  outside  of  the  third  held  by 
the  widow  of  the  father. 

The  right  of  dower  may  be  lost  by  unreasonable 
delay  in  asserting  it.  By  statutes,  a  wife  may  relin- 
quish her  right  of  dower  in  any  piece  of  property  by 
joining  with  her  husband  in  a  deed  of  such  property. 

A  wife  can  never  convey  her  dower  right  to  her 
husband.  A  conveyance  of  a  dower  interest  comes 
under  the  statute  of  frauds  and  must  be  in  writing. 
Dower  is  assigned  by  metes  and  bounds  in  such  a  way 
that  the  share  of  the  widow  shall  not  only  be  a  third 
of  the  estate  in  quantity,  but  also  in  value.  The  right 
of  dower  may  be  lost  by  estoppel.  Any  conduct  on 
the  part  of  the  wife,  leading  others  to  act,  with  reference 
to  her  rights,  to  their  injury,  will  have  this  effect. 

When  the  husband  exchanges  one  piece  of  land  for 
another  without  the  wife  joining  in  the  conveyance, 
the  wife  is  entitled  to  dower  in  either  of  the  pieces  of 
land  which  she  chooses,  but  she  cannot  have  power  in 
both. 

A  wife  has  right  of  dower  in  land  held  by  husband 
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as  tenant  in  common,  but  not  in  land  held  by  husband 
in  joint  tenancy  or  by  a  partnership  of  which  he  was 
a  member. 

When  husband  conveys  land  in  contemplation  of 
marriage,  such  transfer  will  be  void  as  to  all  parties 
taking  with  knowledge  of  the  proposed  fraud  on  the 
wife,  and  she  may  have  dower  in  such  land. 

The  wife's  right  of  dower  is  superior  to  the  rights 
of  the  creditors  of  the  husband. 

A  dower  estate  will  always  be  merged  in  any  greater 
estate  which  the  wife  may  acquire  in  the  same  property. 
When  a  wife  has  joined  in  a  mortgage,  she  is  entitled 
to  dower  in  the  mortgaged  property,  subject  to  the 
rights  of  the  mortgagee.  The  right  of  dower  is  deter- 
mined by  the  laws  of  the  state  or  country  in  which  the 
land,  hi  which  the  dower  is  claimed,  is  situated.  The 
granting  by  statute  to  a  widow  of  the  right  to  an  estate 
of  homestead  in  nowise  affects  or  lessens  her  right  of 
dower.  A  sale  of  land  for  taxes,  under  due  process  of 
law,  will  destroy  a  widow's  right  of  dower. 

The  sale  of  land  under  execution  against  husband 
will  not  destroy  the  wife's  right  of  dower.  The  dower 
estate  of  a  widow  may  be  seized  under  execution  against 
her,  after  it  has  been  regularly  assigned  and  set  off  to 
her.  A  wife,  who  deserts  her  husband  without  any 
due  cause,  thereby  forfeits  her  right  of  dower. 

The  statute  of  limitations  will  begin  to  run  against 
the  wife's  right  of  dower  upon  the  death  of  the  husband. 

The  wife  has  dower  in  mineral  lands  of  her  husband. 
She  cannot,  however,  open  up  any  new  mines,  but  can 
only  use  the  mines  already  opened  according  to  the 
weight  of  authority. 

At  common  law,  the  heir  at  law,  was  entitled  to 
assign  the  widow's  dower  to  her,  at  the  present  tune 
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dower  is  assigned  by  the   court  having  the  proper 
jurisdiction. 

For  a  further  treatment  of  Dower,  see  subject  of 
Real  Property.13 

SECTION  30.    HOMESTEAD. 

Homestead  is  the  estate  which  the  husband,  or 
other  head  of  the  family,  holds  in  real  estate  exempt 
from  being  taken  on  execution  for  his  debts.  For  a 
further  discussion  of  Homestead,  see  subject  of  Real 
Property.14 

SECTION  31.    ESTATES  BY  ENTIRETY. 

An  estate  by  entirety  was  the  estate  which  was 
formerly  created  by  the  gift,  conveyance,  bequest  or 
other  transfer  of  real  estate  to  husband  and  wife. 
They  were  said  to  hold  by  entireties  instead  of  by 
moieties.  The  survivor  of  the  two  took  the  whole 
estate,  and  there  was  no  way  in  which  this  right  of 
survivorship  could  be  defeated.15 

The  Supreme  Court  of  Illinois  has  held16  that  a 
decree  of  divorce  will  change  an  estate  by  entirety  into 
an  estate  in  common.  The  contract  doctrine  has  been 
held  in  a  number  of  states. 

SECTION  32.    ANTE-NUPTIAL  AND  POST-NUPTIAL  MAR- 
RIAGE SETTLEMENTS. 

An  ante-nuptial  marriage  settlement  is  valid 
except  where  one  party  thereto  has  obtained  an  unfair 
advantage  of  the  other  through  fraud  or  undue  influ- 
ence, or  where  the  settlement  is  in  fraud  of  third 
parties,  and  both  parties  to  the  contract  are  aware  of 
such  fraud  on  third  parties.  In  general,  the  marriage 

*  Vol.  6,  Sub.  17.  »  Vol.  6,  Sub.  17. 

14  Vol.  6  Sub.  17.  w  Harris  vs.  Wallner,  80  111.,  197. 
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is  considered  a  good  consideration  for  all  property 
transferred  from  one  party  to  the  marriage  contract 
to  the  other.  A  post-nuptial  settlement  upon  wife  by 
husband  is  good  unless  fraudulent  as  to  creditors. 
The  presumption  of  the  law  is  that  a  post-nuptial 
settlement  is  fraudulent  as  to  creditors. 

An  ante-nuptial  marriage  settlement  is  a  contract 
made  in  consideration  of  marriage,  and  therefore  must 
be  in  writing  to  be  enforceable.  This  defense  to  such 
a  contract,  however,  being  a  personal  one,17  the  husband 
may  carry  out  the  contract  if  he  so  desires,  even  if  the 
result  will  be  a  defrauding  of  his  creditors,  unless  the 
wife  was  a  party  to  such  fraud. 

SECTION  33.    CONVEYANCES  BETWEEN  HUSBAND  AND 
WIFE  AND  ADVANCEMENTS. 

Under  the  common  law,  transfers  of  real  estate 
directly  between  husband  and  wife  were  invalid. 

Under  modern  statutes  a  husband  may  make  a 
gift  of  any  property  which  he  desires  to  his  wife,  and 
such  gift  will  be  upheld,  if  not  in  fraud  of  creditors. 
There  is  no  need  of  any  valuable  consideration  in  such 
cases ;  the  good  consideration  of  blood  and  affection  is 
sufficient.  Where  the  husband  purchases  property 
with  his  own  money,  and  takes  the  title  in  the  name 
of  his  wife,  the  presumption  of  the  law  is  that  the  in- 
tention was  to  make  a  gift  of  the  property  to  the  wife. 
An  advancement  is  property  transferred  from  hus- 
band to  wife  during  his  lifetime,  with  the  intention 
that  the  same  shall  constitute  a  portion  of  that  part 
of  the  estate  of  the  husband  to  which  the  wife  would 
be  entitled  upon  the  death  of  the  husband. 

17  The  contract  except  in  a  few  States  being  not  void  but  merely  unenforceable. 
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SECTION  34.    THE  WIFE'S  RIGHT  TO  CONTRACT  AT 
COMMON  LAW. 

Under  the  common  law,  the  rule  was  very  strict 
that  a  married  woman  could  make  no  contract.  This 
rule  was  first  changed  to  a  certain  degree  by  equity 
and  later  nearly  abolished  by  statute.  At  common 
law,  a  married  woman  could  only  sue  or  be  sued  in 
connection  with  her  husband. 

SECTION  35.    THE  WIFE'S  SEPARATE  ESTATE  IN 
EQUITY. 

The  first  improvement  in  the  legal  condition  of  a 
married  woman  was  made  by  the  Equity  Courts  in 
then*  creation  of  what  was  known  as  the  Wife's  Separate 
Estate.  The  beginnings  of  this  principle  was  as  fol- 
lows :  When  a  husband  was  obliged  to  go  into  a  court 
of  equity  to  reduce  any  of  the  wife's  property  to  pos- 
session, the  court  would  decree  a  right  of  equity  to 
the  wife  out  of  such  property.  This  is  an  illustration 
of  the  maxim  in  equity  that  he  who  seeks  equity,  must 
do  equity.  The  wife's  right  of  equity  could  also  be 
asserted  by  the  wife  against  the  creditors  of  her  husband, 
when  the  financial  condition  of  the  latter  made  the  loss 
of  all  her  property  imminent.  Later  it  became  possible 
to  transfer  property  to  a  married  woman  to  be  held 
by  her  independently  of  the  control  of  her  husband. 

The  separate  property  of  the  wife  was  that  prop- 
erty, which,  through  the  assistance  of  the  courts  of 
equity,  she  was  allowed  to  hold  independently  of  the 
control  of  her  husband.  A  married  woman  waa 
allowed  to  control,  and  to  sue  and  be  sued  in  equity 
in  relation  to  matters  affecting  her  separate  estate. 
At  a  later  period  wherever  a  woman  contracted  any 
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debt,  she  was  presumed  to  have  contracted  it  on  the 
credit  of  her  separate  estate,  and  therefore  her  separate 
estate  could  be  made  liable  for  its  payment  by  means 
of  a  suit  in  equity. 

SECTION  36.    ACTIONS  BY  HUSBAND  FOR  VIOLATION 

OF  RIGHTS  GROWING  Our  OF  THE  MARITAL 
RELATION. 

At  common  law  a  husband  could  sue  either  for  crim- 
inal conversation  with  his  wife,  alienation  of  his 
affections  or  enticing  her  from  him.18  In  an  action 
for  alienation  of  the  wife's  affection,  it  is  not  necessary 
that  the  husband  should  prove  that  the  wife  had 
previously  had  affection  for  him; 19  nor  is  it  necessary 
in  such  an  action  that  the  husband  should  prove  that 
the  defendant  had  committed  adultery  with  the  wife.20 

In  a  recent  case  it  was  held  that  a  husband  could 
go  into  equity  to  secure  an  injunction  to  prevent  the 
alienation  of  his  wife's  affection.21 

In  the  case  of  personal  injury  to  the  wife,  the 
husband  has  a  right  of  action  against  the  tort-feasor 
for  the  loss  of  the  services  of  the  wife  independently 
of  the  action  of  the  wife  for  the  injury  received. 
At  common  law,  this  last  mentioned  action  must  be 
brought  in  the  name  of  the  husband  and  wife  jointly.22 
The  husband  could  recover  for  slander  spoken  of  wife. 

SECTION  37.    ACTIONS  BY  WIFE  FOR  VIOLATION  OF 
RIGHTS  GROWING  Our  OF  THE  MARITAL 

RELATION. 

At  common  law,  a  wife  could  not  sue  for  the 
alienation  of  her  husband's  affection,  but  she  has  the 

18  Prettyman    vs.    Williamson,    39  "  Ex  parte  Warfield,  50  S.  W.,  937. 

All.  Rep.,  731;  MacKenzie  vs.  M  Clark  vs.  Koch,  9  Phila.   (Pa.). 

Lautenschlager,  113  Mich.,  171.  100;     Paige  vs.  Rainy,  2  Hill 

19  Fratina  vs.  Caslini,  66  Vt.,  275.  (N.  Y.),  309. 
"  Higham  vs.  Vanosdol,  101  Ind.. 

160. 
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right  by  statute,  at  the  present  time,  to  sue  in  such 
cases.  The  righi,  to  sue  for  alienation  of  her  husband's 
affections  has  been  given  her  by  statute.  The  wife 
has  no  action  for  personal  injuries  to  her  husband  not 
resulting  in  his  death.  At  common  law,  there  was  no 
right  of  recovery  belonging  to  wife  for  the  death  of 
her  husband,  such  a  right  was  first  given  by  Lord 
Campbell's  act. 

Statutes  similar  to  Lord  Campbell's  act  have  been 
passed  in  all  the  states  of  this  country.  This  right  of 
recovery  for  the  death  of  a  person  exists  in  favor  of  any 
near  relative  who  has  suffered  pecuniary  loss  by  the 
death  of  the  deceased. 


CHAPTER  IV. 
COMMUNITY  PROPERTY. 

SECTION  38.    DEFINITION. 

Community  property  is  a  species  of  property,  in 
the  nature  of  partnership  property,  vested  by  law  in 
the  husband  and  wife  by  virtue  of  the  marriage  rela- 
tion. 

SECTION  39.    WHERE  IN  FORCE. 

It  is  in  force  in  those  states  which  take  their  laws 
in  this  respect  from  the  Roman,  French,  Spanish  or 
Mexican  law,  e.  g.  Texas,  California,  Washington, 
Louisiana,  Idaho,  Nevada. 

SECTION  40.    PRINCIPAL  INCIDENTS. 

Property  may  become  community  property  either 
by  the  express  acts  of  the  parties  or  by  the  action  of 
the  law,  the  law  favoring  this  system  of  property. 
The  rights  of  husband  and  wife  in  such  property  are 
equal.  The  community  property  is  not  liable  for 
individual  debts. 

SECTION  41.    DISPOSAL. 

Upon  the  death  of  the  husband  or  wife,  the  com- 
munity property,  vests,  in  the  absence  of  ante-nuptial, 
stipulations  to  the  contrary,  one-half  in  the  surviving 
spouse  and  one-half  in  the  heirs  of  the  deceased.  In 
the  case  of  divorce,  if  the  court  granting  such  divorce 
fails  to  make  any  order  relative  to  the  community 
property,  the  parties  to  the  former  marriage,  become 
thereafter  tenants  in  common  in  such  property.  In 
Louisiana,  upon  the  death  of  the  wife,  the  husband 

Vol.  IV.— 17.  267 
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has  a  life  estate  in  the  half  of  the  estate  which  descends 
to  heirs  of  wife. 

SECTION  42.    CHANGES. 

Any  ante-nuptial  agreement  made  by  the  parties 
to  a  marriage,  as  to  the  possession  of  their  property 
will  be  binding  and  will  supercede  the  usual  com- 
munity rights.  The  rules  governing  community  prop- 
erty are  regulated  by  statute,  and  vary  considerably 
in  the  different  states. 


CHAPTER  V. 
PARENT  AND  CHILD. 

SECTION  43.    DEFINITION. 

The  words  child  or  children  as  used  in  law,  always 
mean  legitimate  children.  The  word  child  is  often 
used  as  denoting  a  person  under  the  age  of  21  years, 
that  is  an  equivalent  to  the  word  infant.  It  is  also 
sometimes  used  with  reference  to  young  children  as  in 
laws  for  the  prevention  of  cruelty  to  children. 

SECTION  44.    LIABILITY  OF  FATHER  FOR  TORTS  AND 
CRIMES  OF  CHILD. 

A  parent  is  responsible  for  any  tort  of  his  child 
when  said  tort  was  committed  under  his  instructions, 
with  his  connivance  or  consent,  in  his  presence  without 
objection,  under  circumstances  from  which  it  may  be 
inferred  that  he  had  knowledge  of  the  act  and  made  no 
effort  to  avert  it,  or  where  the  tort  would  not  have  been 
committed  except  for  his  negligence  or  refusal  to  take 
proper  precautions  to  prevent  an  act  of  which  he 
may  be  said  to  have  had  constructive  notice.1  In  the 
absense  of  such  special  circumstances  the  father  is  not 
liable  for  the  torts  of  his  child.2  The  father  is  not 
liable  for  the  criminal  actions  of  his  child  unless  he 
was  in  some  way  personally  connected  with  such 
actions. 

1  Drinks  vs.  Grey,  3  Fed.  Rep.,  862;  parent  was  held  liable  in  a  case 

Beedy  vs.  Reding,  16  Me.,  364,  where    the    child    assisted    in 

where  the  parent  was  held  lia-  ducking  a  school-master, 
ble  in  action  of  trover  for  arti-            '  File  vs.  linger,  27  Ont.  App.,  468; 

cles  taken  by  the  child  with  his  Wilson  vs.  Garrard,  59  111.,  51; 

knowledge.     Sharp     vs.     Wil-  Malmberg  vs.   Bartos,  83   111. 

liams,  41  Kans.,  56,  where  the  App.,  481. 
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SECTION  45.    DUTY  OF  PARENT  TO  SUPPORT  CHILD. 

The  duty  of  parents  to  provide  for  the  mainte- 
nance of  their  children  is  a  principle  of  natural  law, 
and  it  is  a  duty  which  the  municipal  law  of  all  well 
regulated  nations  have  taken  care  to  enforce.  It  is 
held  by  some  courts  that  this  duty  is  a  mere  moral 
obligation  and  is  not  enforceable  in  law  independently 
of  statutory  provision  on  the  subject,3  but  by  the 
weight  of  authority,  it  is  held  that  by  the  common 
law,  the  father  is  legally  bound  to  support  his  minor 
children,  if  able  to  do  so,  even  though  they  may  have 
property  of  their  own.4  The  property  of  the  parent 
does  not  excuse  him  from  the  duty  to  support  his 
children.  A  child  may  forfeit  his  right  to  be  supported 
by  his  father  by  improperly  leaving  his  father's  house 
or  refusing  to  obey  his  father.  A  father  is  not  liable 
for  the  support  of  a  child  who  is  improperly  living 
with  his  mother  apart  from  the  father. 

The  duty  to  support  the  children  rests  primarily 
upon  the  father  but  in  case  of  his  death  or  inability 
it  falls  upon  the  mother.5 

The  divorce  of  the  parents  of  a  child  does  not 
affect  the  duty  of  either  parent  as  to  the  support  of 
the  child.  The  question  as  to  the  custody  and  support 
of  the  children  of  the  marriage  is,  however,  generally 
settled  in  the  decree  of  the  divorce.  A  grandparent 
is  under  no  legal  duty  to  support  his  grandchildren. 
A  step-father  is  ordinarily  not  liable  for  the  support 
of  his  step-children,6  but  after  he  receives  such  child 

1  Kelley  vs.  Davis,  49  N.  H.,  187,  *  Wing  vs.  Hibbert,  8  Ohio  Dec., 

6  Am.  Rep.,  499.  65;  Elliott    vs.    Gibbons,    30 

«  Am.  <fe  Eng.  Ency.  of  Law.  Vol.  Bart.  (N.  Y.),  498. 

XXI,    p.     1049;  Ganner    vs.  •  Johnson  vs.  Onstead,  74  Mich., 

Skinner,  71  Bush.  (K.  Y.),  120;  437;  Cook  vs.  Bennett,  51  N. 

Gilley  vs.  Gilley,  79  Me.,  292,  H.,  85. 
1  Am.  St.  Rep.,  307;  Perkins 
vs.  Westcoat,  3  Colo.  App.,  338 
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into  his  home  as  a  member  of  his  family  he  becomes 
liable  for  his  support.7 

SECTION  46.    RIGHT  OF  PARENT  TO  SERVICES  AND 
EARNINGS  OF  CHILDREN. 

The  father  has  a  right  to  the  services  and  earnings 
of  his  minor  children  while  under  his  care  and  protec- 
tion, unless  such  right  has  been  voluntarily  relinquished 
by  him.  This  is  based  upon  the  idea  of  compensation 
to  the  parent  for  the  duty  of  maintenance.8 

A  child  can  recover  for  domestic  services  rendered 
to  a  parent  only  where  there  has  been  an  express 
promise  on  the  part  of  the  parent  to  pay  for  such 
services.  The  burden  of  proof  is  on  the  child  to  prove 
such  promise.  The  marriage  of  a  child,  after  reaching 
the  age  of  consent,  will  work  a  complete  emancipation 
of  the  child  from  the  control  of  the  father. 

A  mother  is  entitled  to  the  earnings  of  her  minor 
children  after  the  death  of  her  husband.  The  mother 
would  also  be  entitled  to  the  earnings  of  her  children 
when  both  she  and  the  children  had  been  deserted  by 
the  husband  and  father  and  the  children  were  living 
under  her  care. 

SECTION  47.    ADVANCEMENTS  AND  "HOTCHPOT." 

An  advancement  is  a  gift  of  property  made  by 
the  parent  to  the  child,  during  the  lifetime  of  the 
parent,  with  the  intention  that  it  shall  be  applied  on 
whatever  share  of  the  estate  of  the  parent  the  child 
would  be  entitled  to  after  the  death  of  the  parent. 

7  Mowbry  vs.  Mowbry,  64  111.,  383  inferred    from    slight    circum- 

Whether  a  step-father  in   re-  stances. 

ceiving   his  step-children   into  8  Bullett   vs.  Worthington,  3  Md. 

his  home  assumes  the  relation  Ch.,  99;  Mason  vs.  Hutchins, 

of  parent,  is  largely  a  question  32  Vt.,  780;  Canover  vs.  Coop- 

of  intention  and  the  intention  er,  3  Barb.  (N.  Y.),  115;  Allen 

to  do  so  should  not  be  hastily  vs.  Allen,  63  Mich.,  635. 
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The  presumption  at  common  law,  as  to  convey- 
ances from  parent  to  child,  was  that  they  were  intended 
as  advancements.  The  presumption  in  Illinois  and 
some  other  states,  as  to  such  conveyances  is  that  they 
are  intended  as  gifts.  Where  fathers  purchase  prop- 
erty in  the  name  of  his  child  the  presumption  of  law 
is  that  an  advancement  was  intended. 

If  a  child  ratifies  an  advancement  be  must  bring 
it  into  "hotchpot"  before  he  can  receive  any  further 
share  of  his  parent's  estate.  If  he  repudiates  the 
advancement  he  may  take  his  distributive  share  of 
the  estate. 

"Hotchpot' '  is  the  term  applied  where  a  child 
who  has  received  an  advancement  is  obliged  to  bring 
in  such  advancement  before  a  division  is  made;  the 
property  advanced  to  him  is  then  charged  against  his 
share  and  the  balance  of  his  share  paid  out  of  the 
general  estate. 

A  conveyance  from  father  to  child  is  always  good 
and  will  be  upheld  as  between  the  parties  to  the 
transaction.  A  valuable  consideration  is  not  required, 
the  good  consideration  of  blood  and  affection  is  suffi- 
cient. Such  conveyance  can  only  be  impeached  by 
the  creditors  of  the  parent.  The  creditors  who  may 
thus  impeach  the  conveyance  are  either  those  to  whom 
the  parent  was  indebted  at  the  time  of  the  conveyance, 
or  those  to  whom  he  contemplated  becoming  indebted. 
A  conveyance  to  a  bastard  child  stands  on  the  same 
footing  as  a  conveyance  to  a  stranger. 

SECTION  48.    RIGHT  OF  ACTION  BY  PARENT  FOR  IN- 
JURY TO  CHILD. 

The  parent  of  a  minor  child  who  is  injured  by  the 
wrongful  or  negligent  act  of  another  cannot  recover 
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for  the  injury  as  such,  because  that  right  of  action 
belongs  to  the  child.9  The  parent  may,  however, 
recover  for  any  loss  sustained  by  him  in  consequence 
of  the  injury  to  the  child.10  The  right  of  action  in 
such  cases  is  founded  not  on  the  parental  relation  but 
on  the  technical  relation  of  master  and  servant,  the 
recovery  being  on  the  theory  of  the  loss  of  services.11 

Such  right  may  be  destroyed  by  the  contributory 
negligence  of  the  father.  The  mother  can  only  re- 
cover for  personal  injuries  to  the  child  after  the  death 
of  the  father. 

Where  a  parent  permits  a  child  to  work  for  an 
employe  he  assumes  the  ordinary  risks  of  the  employer's 
business  and  can  only  recover  for  injuries  reached 
through  causes  outside  of  such  ordinary  risks.  The 
limit  of  recovery  by  parent  for  injuries  to  child  will  be 
the  actual  loss  to  the  parent,  which  may  include  the 
loss  of  the  services  of  the  child  and  the  trouble  and 
expense  to  which  the  parent  was  put  in  caring  for  the 
child.  It  may  include  prospective  as  well  as  past 
damages,  but  the  prospective  damages  for  the  loss  of 
services  can  only  be  for  the  value  of  the  services  of 
the  child  up  to  the  age  of  twenty-one  years.  Under 
the  common  law  the  parent  had  no  right  of  recovery  for 
the  death  of  his  child ;  such  a  right  was  first  given  him 
by  Lord  Campbell's  act. 

SECTION  49.    RIGHT  OF  ACTION  BY  CHILD  FOR  DEATH 

OF  PARENT. 

A  child  may  recover  for  the  death  of  parent.  Such 
recovery  will  be  limited  to  the  actual  value  of  the 

•  Hearsh     vs.     Sybert-Cheves     L.  "  Grimmell  vs.  Wells,  7  M.  &  G., 

(S  C  )   177  1033,  49  E.  C.  L.,  1033,  Am.  <k 

10  Dixon  vs.  Bell,  5  M.  &  S.,  198.  Eng.  Ency.  of  Law,  Vol.  XXI, 

p.  1045. 
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support  which  the  child  would  have  been  liable  to 
receive  from  parent,  and  in  most  states  the  total 
recovery  for  the  death  of  a  person  is  limited  either 
to  $5,000  or  $10,000. 


CHAPTER  VI. 
CUSTODY  OF  CHILDREN. 

SECTION  50.    RIGHTS   OF   PARENT   TO   CUSTODY   OF 

CHILDREN. 

At  common  law,  the  father  was  considered  as 
always  entitled  to  the  custody  of  his  child,  on  account 
of  his  being  the  head  of  the  family,  and  the  party  to 
whom  the  child  had  the  right  to  look  for  support.1 
The  modern  laws  look  to  the  welfare  of  the  child  rather 
than  to  the  rights  of  the  father,  and  will  grant  the 
custody  of  the  child  to  the  mother  instead  of  the  father 
when  the  best  interests  of  the  child  require  it. 

On  the  death  of  the  father,  or  upon  his  being  ad- 
judged unfit,  the  mother,  owing  the  same  duties  to 
her  minor  child  as  the  father  would  owe  if  alive,  be- 
comes entitled  to  its  custody.2 

The  court  granting  a  divorce  has  the  power  to 
award  the  custody  of  the  children  to  either  party  to 
the  marriage.  The  controlling  test  in  such  cases  is 
what  will  be  for  the  best  interests  of  the  child.  The 
poverty  of  a  parent  will  not  affect  his  right  to  the 
custody  of  a  child.  The  mother  is  entitled  to  the 
custody  of  a  bastard  child. 

SECTION   51.    RIGHT   OF   CHARITABLE   INSTITUTIONS 
AND  THIRD  PERSONS. 

The  rights  of  charitable  institutions  and  private 
persons,  who  take  infants  to  raise,  will  be  considered 

1  United  States  vs.  Green,  3  Mason  •  Chapsky  vs.  Wood,  26  Kan.,  650; 

(U.  S.),  482;  In  re  Hunt,  103  40  Am.  Rep.,  321;  Tuggle  va 

Cal.,  355;  Cocke  vs.  Hannum,  Tuggle,  97  Ga.,  658. 

39  Miss. ,  423 ;  State  vs.  Barney, 
14  R.  I.,  62. 
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paramount  to  those  of  the  parents  when  such  a  dis- 
position of  the  matter  will  be  manifestly  for  the  best 
interests  of  the  child.  Parents,  however,  will  only  be 
deprived  of  the  right  of  custody  of  their  child  in  very 
clear  cases. 

Where  a  child  has  been  for  a  long  period  in  the 
custody  of  third  parties,  so  that  new  affections  have 
grown  up  between  the  child  and  his  custodians,  and 
where  the  parents  of  the  child  are  unfit  parties  to  be 
intrusted  with  his  care,  the  third  parties  will  be  en- 
titled to  the  custody  of  the  child  even  against  his 
parents. 

SECTION  52.    DELEGATION  OF  CUSTODY. 

The  law  gives  the  parent  no  right  to  delegate  his 
authority  over  his  child  to  a  third  person,  except  to  a 
certain  degree  to  a  teacher  or  to  a  party  to  whom  the 
child  has  been  apprenticed. 

Any  agreement  made  by  the  parent  transferring 
the  custody  of  the  child  is  revocable.3  A  father  has 
the  power  to  bind  his  child  out  as  an  apprentice  in 
order  that  the  child  may  be  taught  some  useful  trade. 

SECTION  53.    CUSTODY  OF  ORPHANS. 

The  custody  of  an  orphan  belongs  to  his  guardian. 
No  particular  relatives  of  an  orphan,  except  his  grand- 
parents, have  any  legal  right  to  his  custody. 

SECTION  54.     CUSTODY   OF   INFANTS.    How  DETER- 
MINED. 

The  question  as  to  who  is  entitled  to  the  custody 
of  an  infant  may  be  determined  and  tried  by  habeas 
corpus  proceedings.4 

3  Beller  vs.  Jones,  22  Ark.,  92;  In  beas  Corpus,  under  Subject  of 

re  Bullen,  28  Kan.,  781.  Constitutional    Law,    Vol.    2, 

4  See  discussion  of  Subject  of  Ha-  Subj.  3,  Sec.  78. 
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ADOPTED  CHILDREN  AND  BASTARDS. 

SECTION  55.    ADOPTION. 

Adoption  is  the  act  by  which  relations  of  paternity 
and  affiliation  are  recognized  as  legally  existing  between 
persons  not  so  related  by  nature.1 


SECTION    56. 


ADOPTION   AT  COMMON  LAW  AND  BY 
STATUTE. 


The  common  law  did  not  recognize  the  adoption 
of  a  child.  This  right  is  now  given  by  statute  hi  each 
of  the  states.  A  child  adopted  under  modern  statutes 
stands  in  the  same  position  as  a  natural  child  except 
for  such  exceptions  as  may  be  contained  hi  the  statute 
authorizing  such  adoption.  Laws  authorizing  the 
adoption  of  children  are  generally  held  to  have  no 
extra-territorial  effect.  The  adoption  of  a  child,  under 
a  statute  authorizing  such  adoption,  can  never  have 
the  effect  of  defeating  a  vested  interest  in  property. 

SECTION    57.    INHERITANCE    BY  OR   FROM  ADOPTED 

CHILDREN. 

Adopted  children  have  the  right  of  inheritance 
from  their  adopting  parents  to  the  same  extent  as 
natural  children;  they  cannot,  however,  inherit  through 


1  Am.  &  Eng.  Ency.  of  Law,  Vol.  I, 
p.  726.  Adoption  is  the  taking 
into  one's  family  a  child  of 
another  as  son  and  heir,  confer- 
ring on  it  a  title  to  the  privi- 
leges and  rights  of  a  natural 
child.  An  act,  in  other  words, 
by  which  a  person  appoints  as 
his  heir  the  child  of  another. 


Abney  vs.  De  Laach,  84  Ala., 
393.  Adoption  is  the  legal  act 
whereby  an  adult  person  takes 
a  minor  into  the  relation  of 
child  and  thereby  acquires  the 
righ'ts  and  incurs  the  responsi- 
bility of  a  parent  in  respect  to 
such  minor.  (N.  Y.  State, 
1873,  C.  830.) 
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such  adopting  parents.  Adopted  children,  also,  retain 
their  right  to  inherit  from  their  natural  parents. 
Adopting  parents  cannot  inherit  from  their  adopted 
children  except  property  which  such  adopted  children 
had  previously  received  from  them. 

SECTION  58.    BASTARDS. 

A  bastard  is  a  child  born  out  of  lawful  matrimony. 
A  bastard  was  legitimized  by  the  after  marriage  of  his 
parents  according  to  the  rule  of  the  civil  law,  but  not 
according  to  the  rule  of  the  common  law.  By  statute, 
in  most  of  the  states  of  this  country,  he  is  legitimized 
by  such  after  marriage. 

According  to  the  common  law,  a  bastard  could 
inherit  from  nobody.  In  most  of  the  states  of  this 
country,  he  can  inherit  from  his  mother  or  from  any 
maternal  ancestor.  By  common  law,  all  children  of  a 
void  marriage  were  bastards.  In  most  of  the  states 
of  this  country,  they  will  be  held  to  be  legitimate,  unless 
the  marriage  was  dissolved  on  account  of  a  prior  mar- 
riage. 

If  the  parents  of  a  child  treat  him  as  a  legitimate 
child,  especially  if  such  treatment  continues  until  their 
death,  this  will  be  presumptive  evidence  of  the  legiti- 
macy of  the  child.  The  resemblance  of  child  and  al- 
leged parent  may  be  permitted  as  evidence.  This  kind 
of  evidence  will,  however,  generally  be  admitted  only 
in  support  of  other  evidence,  and  will  never  be  sufficient 
proof  of  parentage  by  itself. 

The  personal  status  of  an  alleged  bastard  will  be 
determined  by  the  laws  of  the  place  of  domicile  of  the 
said  alleged  bastard,  while  his  right  to  inherit  property 
will  be  determined  by  the  laws  of  the  place  in  which  the 
property  is  situated. 
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The  issue  of  slave  marriages  were  considered  as 
bastards,  but  upon  the  emancipation  of  the  slaves, 
curative  acts  were  passed  in  most  of  the  Southern 
states,  legitimizing  the  issue  of  such  marriages. 

The  only  evidence  which  will  be  admitted  to  prove 
the  child  of  a  married  woman  a  bastard,  will  be  the 
impossibility  of  access  of  husband  to  wife,  or  that  the 
child  was  born  a  longer  tune  after  the  death  of  the  hus- 
band than  the  longest  possible  period  of  gestation. 
Perhaps  to  these  two  cases  should  be  added  the  case 
where  both,  husband  and  wife,  are  of  one  color  and  the 
child  of  another,  as  where  both  are  white  and  the  child 
a  mulatto. 

Parties  to  a  marriage  will  not  be  allowed  to  testify 
as  to  the  absence  of  sexual  intercourse  between  them. 
In  the  absence  of  statutory  provisions  on  the  subject, 
the  parents  of  a  bastard  are  not  bound  to  support  him. 

The  general  rule  is  that  the  domicile  of  a  bastard 
follows  that  of  his  mother.  Most  of  the  cases  on  this 
point  are  English  cases  arising  out  of  disputes  between 
parishes  over  which  was  liable  for  the  support  of  a 
bastard.2 

•  "A  Bastard,"  at  Common  Law  is  gotten  in  lawful  matrimony 
one  not  only  begotten  not  born  when  procreation  by  the  buy- 
out of  lawful  matrimony,  or  not  band  is  for  any  cause  impossi- 
within  a  competent  time  after  its  ble.  Am.  &  Eng.  Ency.  of 
determination,  or  who  is  be-  Law,  Vol.  I,  p.  872. 


CHAPTER  VIII. 
INFANTS. 

SECTION  59.    DEFINITION. 

An  infant  is  any  person  under  the  age  of  21  years. 
In  some  states,  including  Illinois,  a  female  becomes 
of  age  at  the  age  of  18  years. 

SECTION  60.     LIABILITY  OF  AN  INFANT  ON  His  CON- 
TRACTS AND  TORTS. 

An  infant  is  in  general  not  bound  by  his  con- 
tracts. The  exception  to  this  last  rule  is  that  any  in- 
fant is  bound  by  his  contract  for  necessaries.  Neces- 
saries include  whatever  may  be  required  for  the  sup- 
port and  maintenance  of  the  infant  in  the  station  of 
life  in  which  he  belongs. 

An  adult  who  contracts  with  an  infant,  is  bound 
by  his  contract.  An  infant's  right  to  disaffirm  his 
contract  is  personal  to  the  infant  and  can  only  be  taken 
advantage  of  by  the  infant  or  those  in  privity  with  him. 

An  infant  is  liable  on  a  bastardy  bond,  on  a 
contract  made  in  settlement  of  a  tort  and  on  a  contract 
of  marriage,  but  not  on  a  warranty,  on  a  contract  of 
suretyship  or  on  a  partnership  contract. 

The  contract  of  an  infant  may  be  ratified,  at  any 
time  after  he  attains  his  majority,  either  by  express 
words  or  by  any  action  on  his  part  which  clearly  shows 
his  intention  to  ratify  the  contract. 

A  contract  of  an  infant  may  be  disaffirmed,  at 
any  time  before  he  reaches  his  majority,  or  within  a 
reasonable  tune  thereafter,  either  by  express  words  of 

271 


272  DOMESTIC  EELATIONS. 

disaffirmance,  or  by  any  action  on  his  part  which  clearly 
shows  his  intention  to  disaffirm  the  contract.  An 
infant  is  liable  for  his  torts.1  An  infant  is  responsible 
for  his  negligence  when  he  has  arrived  at  years  of 
discretion;  the  age  of  fourteen  years  is  generally  taken 
as  the  dividing  line  in  the  matter,  although  it  is  only 
presumptive  evidence. 

SECTION  61.    SUITS  BY  OR  AGAINST  AN  INFANT. 

The  statutes  in  the  different  states  regulate  the 
proceedings  which  must  be  had  when  suit  is  brought 
against  an  infant,  and  in  order  to  obtain  a  valid  judg- 
ment against  the  infant,  all  the  requirements  of  the 
law  must  be  clearly  followed.  In  general,  a  guardian 
ad  litem  must  be  appointed  for  the  infant,  and  service 
made  both  on  the  infant  and  the  guardian  ad  litem. 
An  infant  may  sue  through  "his  next  friend." 

An  infant  is  a  favorite  with  the  courts  of  law. 
All  matters  against  him  must  be  strictly  proven  and 
cannot  be  waived  or  admitted  by  the  guardian  or  other 
representative  of  the  infant.  The  court  will  also  not 
allow  the  infant  to  be  prejudiced  by  any  omission  or 
oversight  on  his  own  part.  An  infant  does  not  waive 
his  rights  by  failing  to  comply  with  the  ordinary  rules 
of  practice  required  of  adults  by  the  Appellate  Courts. 
The  court  will  protect  his  rights  regardless  of  any 
technicalities.  An  infant  may  also  set  up  a  defense 
for  the  first  time  in  the  Appellate  Court. 

Neither  guardian  nor  next  friend  can,  by  their 
action,  prejudice  or  waive  any  of  the  rights  of  any 
infant.  They  cannot  compromise  a  claim,  nor  agree  to 
a  judgment  against  the  infant. 

1  For  a  further  treatment  of  the  liability  of  an   infant   on  his  contract, 
see  subject  of  Contracts. 
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The  subject  of  the  limitation  of  actions  is  entirely 
regulated  by  statute.  Infants  are  generally  expressly 
excepted  from  the  operations  of  such  statutes,  but  if 
not  thus  excepted,  are  bound  thereby.  If  the  statute 
of  limitations  has  once  begun  to  run  it  will  not  stop 
running  because  the  right  of  action  passes  to  an  in- 
fant. In  Illinois,  an  infant  has  two  years  after  at- 
taining his  majority  in  which  to  bring  an  action  which 
would  otherwise  be  barred  by  the  statute  of  limitations. 
Similar  provisions  are  found  in  the  statutes  of  many 
other  states. 

SECTION  62.     CRIMINAL    LIABILITY    OF  AN  INFANT. 

An  infant  is  responsible  for  a  crime  committed 
by  him  when  he  is  of  sufficient  intelligence  to  under- 
stand the  nature  of  his  act.  Under  the  age  of  seven 
he  is  conclusively  presumed  incapable  of  committing 
crime;  between  the  ages  of  seven  and  fourteen,  he  is 
presumed  incapable,  but  this  presumption  may  be 
still  rebutted;  above  the  age  of  fourteen  he  is  pre- 
sumed capable  of  committing  a  crime. 

SECTION    63.     COMPETENCY    OF   AN    INFANT   AS   A 

WITNESS. 

Infants  will  be  allowed  to  testify  in  court  when 
they  have  acquired  sufficient  intelligence  to  be  able  to 
understand  the  nature  of  an  oath  and  the  consequences 
of  perjury.  There  are  probably  no  cases  where  children 
have  been  allowed  to  testify  under  the  age  of  four  years. 

SECTION  64.    DOMICILE  OF  AN  INFANT. 

The  domicile  of  an  infant  will  be  that  of  his  father, 
unless  the  father  is  dead  or  the  custody  of  the  child 

Vol.  IV.— 18. 
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has  been  decreed  to  the  mother,  in  which  case  the  domi- 
cile of  the  mother  will  govern  that  of  the  child. 

An  infant  cannot  by  his  own  act  change  his 
domicile,  at  least,  unless  his  parents  are  dead  or  have 
abandoned  him.  Upon  the  abandonment  of  child  by 
parent,  the  parent  loses  the  right  to  fix  the  domicile 
of  the  child,  and  such  domicile  may  be  fixed  either  by 
the  child  himself  or  by  the  parties  to  whom  his  custody 
may  be  given. 

The  domicile  of  an  adopted  child  will  be  that  of 
his  adopting  parents.2 

SECTION    65.     OTHER  GENERAL  RIGHTS  AND  DISA- 
BILITIES OF  AN  INFANT. 

An  infant  cannot  make  a  will,  except  that  in  some 
states  they  are  authorized,  after  reaching  a  certain  age, 
to  make  a  will  disposing  of  their  personal  property. 

An  infant  has  the  right  to  recover  for  personal 
injuries  received  by  himself,  and  the  damages  thus 
received  will  be  held  for  his  own  use  independent  of 
the  control  of  his  parents. 

The  negligence  of  another  person  cannot  be  im- 
puted to  an  infant  so  as  to  prevent  his  recovery  from 
any  person  from  whom  he  has  received  injuries. 

Any  person  who  is  the  owner  of  premises  which 
are  frequented  by  infants  is  obliged  to  use  an  extra- 
ordinary degree  of  care  to  render  such  premises  safe 
for  such  infants. 

The  marriage  of  an  infant  does  not  affect  his 
powers  or  liabilities,  except  that  by  marriage  an  infant 
is  emancipated  from  the  control  of  his  parents  and  an 
infant  husband  becomes  liable  for  necessaries  furnished 
to  his  wife  or  children. 

'  For  a  further  treatment  of  the  of  Conflict   of  Law,   Vol.    12, 

Domicile  of  Infants,  see  subject  Subject  39. 
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An  infant  may  act  as  the  agent,  trustee,  or  repre- 
sentative of  another,  but  cannot  appoint  agents  or  ex- 
ecute a  power  of  attorney.  An  infant  is  not  bound  by 
the  law  of  estoppel. 

An  infant  has  the  power  to  indorse  negotiable 
instruments  payable  to  his  order.  An  infant  cannot 
hold  any  public  office  except  a  merely  ministerial  one. 

The  laws  of  the  United  States  provide  that  no  one 
can  enlist  in  the  army  of  the  United  States  until  they 
reach  the  age  of  sixteen,  or  without  the  consent  of 
their  parents  until  they  reach  the  age  of  twenty-one 
years.  When  an  infant  enlists,  be  becomes  subject 
to  the  rules  and  regulations  of  the  army  the  same  as 
an  adult. 


CHAPTER  IX. 
GUARDIAN  AND  WARD. 

SECTION  66.    DEFINITION  AND  CLASSIFICATION. 

A  guardian  is  one  who  has,  by  the  law,  the  care, 
custody,  control  or  management  of  either  the  person 
or  estate  of  his  ward.  The  different  classes  of  guardians 
are — natural  guardians,  testamentary  guardians, 
guardians  of  the  estate,  guardians  of  the  person, 
guardians  ad  litem. 

SECTION  67.     GUARDIANS — How  APPOINTED,  AND  BY 

WHOM. 

Any  adult  person  of  sound  mind  and  good  char- 
acter may  be  appointed  a  guardian,  except  a  married 
woman  (without  the  consent  of  her  husband),  at  com- 
mon law  and  in  some  states. 

A  guardian  may  be  appointed  for  a  minor,  for  an 
insane  person  and  sometimes  for  a  spendthrift.  A 
guardian  will  be  appointed  for  any  person  who  is  so  far 
from  being  hi  his  right  mind  that  he  is  unable  to  take 
proper  care  either  of  his  person  or  his  property.  Such 
appointment  will  be  made  by  the  court  having  proper 
jurisdiction. 

A  guardian  for  an  infant  may  be  appointed  either 
by  the  father  in  his  will  (but  in  Illinois,  such  appoint- 
ment will  not  be  allowed  to  defeat  the  mother's  right 
to  be  appointed  guardian  if  she  is  a  proper  person  for 
the  position) ;  by  decree  of  court  having  proper  juris- 
diction; or  by  the  infant  himself  when  above  the  age 
of  fourteen  years.  Such  appointment  by  the  infant 
himself,  however,  will  be  subject  to  the  approval  of  the 
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court  in  order  to  protect  the  infant  from  the  conse- 
quences of  an  improper  choice. 

SECTION  68.     POWERS,   DUTIES  AND    LIABILITY  OF 

GUARDIAN. 

A  guardian  is  bound  to  use  due  care  and  diligence 
in  caring  for  the  property  of  his  ward,  and  will  have 
the  power  to  perform  all  necessary  routine  acts,  such 
as  collecting  rents,  etc.  A  guardian  cannot  buy  or 
deal  with  the  property  of  ward  for  his  own  advantage. 
Such  a  transaction  is  a  fraud  per  se,  and  will  be  set 
aside  by  the  court  without  proof  of  actual  fraud.  A 
ward  cannot  make  a  valid  gift  to  his  guardian. 

As  a  ward  cannot  sue  for  himself,  the  guardian  is 
the  proper  party  to  sue  for  him.  The  guardian  gener- 
ally sues  in  his  representative  capacity,  but  in  Illinois, 
by  statute,  the  guardian  sues  in  the  name  of  the  ward. 

The  fact  of  guardianship  must  be  proved  by  the 
records  of  the  court  by  whom  the  guardian  was  ap- 
pointed. A  guardian  has  the  power  to  make  an  agree- 
ment for  submitting  any  claim  of  his  ward's  to  arbi- 
tration, but  he  cannot,  in  absence  of  special  statute 
authorizing  him  to  do  so,  bind  his  ward  by  any  agree- 
ment of  compromise,  without  the  sanction  of  the 
court  to  whom  the  guardian  is  responsible. 

A  guardian  has  power  to  sell  personal  property 
of  ward's.  A  guardian  may  lease  real  estate  of  ward's, 
but  not  for  a  period  beyond  that  at  which  the  ward 
will  become  of  age. 

A  guardian  has  no  power  to  conduct  or  carry  on 
any  business  for  the  ward.  A  foreign  guardian  must 
be  appointed  in  every  state,  besides  that  in  which  the 
ward  lives,  where  there  is  property  belonging  to  the 
ward.  A  guardian  can  never  waive  any  right  of  ward's. 
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A  guardian  can  only  sue  in  the  courts  of  the 
jurisdiction  in  which  he  was  appointed.  In  Illinois, 
however,  a  foreign  guardian  is  given  by  statute  a  right 
to  sue  in  the  courts  of  Illinois. 

A  guardian  may  ordinarily  require  the  ward  to 
work  and  apply  the  wages  of  ward  towards  his  support. 
A  very  high  degree  of  care  is  required  of  guardian  in 
investing  the  funds  of  his  ward,  but  he  is  not  an  insurer 
and  is  not  supposed  to  be  infallible.  The  better  rule 
is  that  the  guardian  has  now  power  to  change  the 
domicile  of  his  ward,  although  the  cases  on  this  point 
are  conflicting. 

A  guardian,  unless  he  is  entitled  to  the  services 
of  his  ward  or  stands  in  loco  parentis,  cannot  recover 
for  her  seduction. 

A  testamentary  guardian  for  an  infant  is  one 
appointed  by  the  father  of  the  infant  in  his  will.  A 
testamentary  guardian  has  no  greater  authority  than 
any  other  guardian,  unless  he  is  given  such  additional 
authority  by  the  terms  of  the  will  of  the  father. 

Joint  guardians  occupy  a  similar  position  to  joint 
trustees  or  receivers.  They  are  not  liable  for  the 
misdoings  of  the  other  guardian  or  guardians  unless 
they  contributed  thereto  either  directly  or  by  their 
negligence.  If  one  of  two  joint  guardians  dies  or 
refuses  to  serve  the  other  will  then  act  as  sole  guardian. 
The  court  having  proper  jurisdiction  may  at  any  time 
remove  a  guardian  for  misconduct  on  his  part.  A 
guardian  cannot  repudiate  the  contracts  of  his  ward. 
Such  right  of  repudiation  is  personal  to  the  infant. 

One  of  the  first  and  most  important  duties  of  the 
guardian  is  to  furnish  necessaries  for  the  support  of  his 
ward. 

The  corpus  of  the  estate  of  an  infant,  may,  with 
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the  authority  of  the  court,  be  resorted  to  for  the  support 
or  education  of  the  ward,  when  such  action  appears  to 
be  for  the  best  interest  of  the  ward.  Where  a  ward  is 
taken  into  the  family  of  the  guardian  and  lives  there, 
rendering  domestic  services,  the  presumption  is  that 
the  services  and  support  are  mutual  and  the  guardian 
cannot  recover  for  support.  Under  proper  circum- 
stances, however,  the  guardian  may  board  the  ward 
and  be  entitled  to  receive  pay  therefor. 

The  guardian  will  be  liable  in  his  representative 
capacity  for  necessaries  furnished  to  his  ward  by  third 
parties  when  he  neglects  or  refuses  to  supply  the  ward 
with  such  necessaries. 

When  a  guardian  makes  a  contract  in  excess  of 
his  authority,  the  guardian  alone,  and  not  the  ward  or 
the  estate  will  be  liable  thereon. 

A  guardian  is  liable  to  his  ward  for  any  damages 
arising  from  any  breach  of  trust  or  omission  of  duty 
on  his  part.  A  guardian  is  bound  by  law  to  file  proper 
statements  of  his  accounts  at  certain  definite  times. 
This  is  a  matter  entirely  regulated  by  statute  in  the 
different  states. 

When  any  person  is  aggrieved  by  a  settlement  of 
a  guardian,  he  may  come  into  court  and  file  exceptions 
and  the  points  thus  raised  will  be  tried  by  the  court. 
The  effect  of  the  confirmation  of  a  guardian's  settle- 
ment will  be  to  put  the  approval  of  the  court  upon  it 
and  to  protect  the  guardian.  Such  a  settlement  there- 
after cannot  be  attacked  collaterally,  but  can  only  be 
set  aside  by  proper  proceedings  in  a  court  of  chancery. 

The  duty  of  the  guardian  upon  the  ward's  attaining 
his  majority  is  to  turn  over  his  estate  to  him  and  to 
render  him  a  full  and  complete  account  of  his  doings  in 
relation  thereto. 
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A  guardian  is  required  to  give  bond,  and  with 
proper  securities  for  the  faithful  performances  of  his 
duties.  In  case  of  misappropriation  of  property  or 
other  misconduct  on  the  part  of  the  guardian,  the  ward 
has  a  right  of  action  against  the  guardian  and  his 
sureties  for  all  damages  received.  The  sureties  on  the 
bond  of  the  guardian  are  liable  to  the  amount  of  their 
bond,  for  all  acts  of  omission  and  commission  of  which 
the  guardian  may  be  guilty  to  the  prejudice  of  the 
estate  of  the  ward.  Irregularities  in  the  sale  of  ward's 
property  by  guardian  may  be  cured  by  the  subsequent 
act  of  the  court  in  approving  such  sale.  Land  belong- 
ing to  ward  can  only  be  sold  by  order  of  the  court. 

A  judgment  against  a  guardian  in  his  representa- 
tive capacity  will  bind  the  estate  of  the  ward  in  the 
hands  of  the  guardian,  but  will  not  bind  either  the 
guardian  or  the  ward  personally.  The  administrator 
of  the  estate  of  the  parent  of  an  infant  has  no  power  as 
guardian.  A  ward  has  the  right  to  disaffirm  any 
unlawful  act  of  his  guardian,  or  any  act  done  by  the 
guardian  in  excess  of  his  authority.  Guardians  are 
allowed  reasonable  compensation  for  their  services. 
The  appointment  of  guardian  has  no  extra-territorial 
effect.  A  guardian  cannot  delegate  his  authority. 

A  debt  owed  by  guardian  to  estate  of  ward  will  be 
treated  by  court  as  so  much  ready  money  in  the  hands 
of  the  guardian  belonging  to  the  estate  of  ward.  A 
release  of  guardian  by  ward  will  be  carefully  scrutinized 
by  court,  and  if  there  is  any  element  of  unfairness  or 
undue  advantage  taken  by  the  guardian  of  the  ward, 
the  release  will  be  set  aside.  When  the  guardian  has 
misappropriated  any  property  of  the  ward,  the  latter, 
upon  attaining  his  majority,  can  follow  the  trust 
property  into  the  hands  of  a  third  party  so  long  as  the 
identity  of  the  property  can  be  traced. 
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The  authority  of  the  guardian  of  an  infant  ends 
upon  the  death  of  the  infant,  the  coming  of  age  of  an 
infant,  or  the  marriage  of  a  female  infant. 


QUESTIONS. 


TORTS. 
CHAPTER  I. 

Page  11-12. 

1.    Give  three  definitions  of  torts.     State  which  one 
you  prefer  and  why? 

Page  13. 

1.    What  is  the  difference  between  a  tort  and  crime? 

Page  14. 

1.  Where  an  act  is  both  a  tort  and  a  crime,  may  a  suit 

be  brought  on  the  tort? 

2.  Distinguish  between  a  tort  and  a  breach  of  con- 

tract? 

Page  15. 

1.  Who  may  be  a  plaintiff  in  an  action  of  tort? 

2.  Who  may  be  a  defendant? 

Pages  16=18. 

1.    When  and  to  what  extent  is  a  lunatic  liable  for  his 
torts? 

Page  19. 

1.  Are  servants  and  agents  liable  for  their  torts  com- 

mitted in  the  service  of  their  master  or  principal? 

2.  Who  was  liable  for  the  torts  of  a  married  woman 

under  the  common  law? 

3.  Is  a  tort  a  debt? 

4.  Is  a  tort  a  chose  in  action? 
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Page  20. 

1.  What  was  the  origin  of  torts? 

2.  What  was  the  first  tort  action? 

3.  What  were  its  three  principal  divisions? 

Page  21. 

What  influence  did  the  Statute  of  Westminster  11 
have  upon  the  development  of  the  law  of  torts? 


CHAPTER  II. 
Page  23. 

1.  What  is  the  fundamental  distinction  between  tres- 

pass and  trespass  on  the  case? 

2.  What  is  the  leading  case  upon  the  question  of  this 

distinction? 

Pages  24=32. 
1.    Give  a  synopsis  of  the  case  of  Scott  vs.  Sheperd. 

Page  33. 
1.    What  is  the  extent  of  the  scope  of  trespass  on  the 

case? 

Pages  34-35. 

1.  In  what  cases  are  trespass  and  trespass  on  the  case 
concurrent  remedies? 

Page  36. 

1.  What  is  the  reason  for  the  importance  of  the  dis- 
tinction between  trespass  and  trespass  on  the 
case?  

CHAPTER  III. 

Page  38. 

1.  What  are  the  three  important  classes  of  actions  of 
trespass? 


TORTS.  285 

CHAPTER  IV. 

Page  39. 

1.    What  are  the  principal  forms  of  trespass  to  the 
person? 

Page  40. 

1.    Define  assault. 

Page  41. 

1.  Define  battery. 

2.  What  are  the  essential  elements  in  every  assault? 

Page  42. 

1.  Enumerate  some  of  the  different  acts  which  may 

constitute  an  assault? 

2.  Can  there  be  an  assault  without  motion  of  any  kind  ? 

Page  43. 

1.  Jn  any  assault,  is  it  necessary  that  the  force  ex- 

erted should  reach  the  person  at  whom  it  was 
directed? 

2.  To  constitute  an  assault,  is  it  necessary  that  there 

should  be  an  intention  to  commit  a  battery? 

Page  44. 

1.  What  is  necessary  in  order  to  constitute  a  battery? 

2.  In  what  ways  may  a  battery  be  committed? 

Page  45. 

1.  What  constitutes  an  aggravated  assault  or  battery? 

2.  Name   five   examples  of  aggravated  assaults  or 

batteries? 

Page  46. 

1.  What  is  meant  by  a  "justifiable  assault?" 

2.  When  may  a  battery  be  justified  on  the  ground 

of  self-defense? 
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Page  47. 

1.    Will  prior  threats  sustain  the  plea  of  self-defense? 

Page  48. 

1.    What  must  a  party  attacked  do,  before  he  is  justi- 
fied in  resorting  to  force  on  his  side? 

Page  49. 

1.  In  whose  defense  is  a  person  justified  in  using  force? 

2.  Under  what  circumstances  may  force  be  used  in 

defense  of  property? 

Page  50. 

1.  Who  may  use  force  to  arrest  a  criminal? 

2.  For  what  purposes,  and  under  what  circumstances, 

are   railroad   officials    justified   in   using   force 
against  a  person  on  a  train? 

Page  51. 

1.  Do  school  teachers  have  the  right  to  inflict  corporal 

punishment  on  a  pupil? 

2.  Is   contact  with   another  person  in  a   crowd  a 

battery? 

3.  What  are  mutual  assaults? 

Page  52. 

1.  What  is  false  imprisonment? 

2.  In  a  tort  action  of  this  character,  are  the  motives 

of  the  defendant  material? 

Page  53. 

1.     Is  the  fact  that  the  arrest  was  made  by  mistake 
a  defense  to  an  action  for  false  imprisonment. 

Page  54. 

1.    Compare  the  action  for  false  imprisonment  with 
that  for  malicious  prosecution? 
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Page  55. 

1.  What  are  necessary  elements  in  every  action  for 

false  imprisonment? 

2.  What  will  constitute  an  unlawful  detention? 

Page  56. 

1.    Under  what   circumstances  is  an  arrest  lawful? 

Page  57. 

1.  What  is  seduction? 

2.  What  action  can  be  brought  for  it? 

Page  58. 

1.    Who  can  bring  such  action? 

Page  59. 

1.     When  may  a  mother  sue  for  the  seduction  of  her 
daughter? 

Page  60. 

1.  Upon  what  is  the  right  of  recovery  based  in  this 

action? 

2.  Is  mere  illegal  sexual  intercourse  with  a  woman  a 

sufficient  basis  for  this  action? 


CHAPTER  V. 

Page  61. 

1.  What  was  the  old  action  of  trespass  quare  dausum 

jregit? 

2.  What  was  the  most  serious  form  of  trespass  against 

real  property? 

Page  63. 

1.  Can  uninclosed  land  be  the  subject  of  a  trespass? 

2.  Can  land  under  water? 
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Page  64. 

1.    Who  can  maintain  an  action  of  trespass  for  injury 

to  a  church? 

Page  65. 
1.    What  interest  in  property  is  necessary  in  order  to 

sustain  an  action  for  trespass? 

Page  66. 

1.  Can  a  person  with  an  equitable  title  sustain  an 
action  for  trespass  to  real  property? 

Page  67. 

1.  Does  the  right  of  action  for  trespass  pass  with  the 

ownership  of  the  land? 

2.  Can  a  tenant  in  common  maintain  an  action  for 

trespass? 

Page  68. 

1.  Can  a  mortgagee  or  a  trustee  maintain  an  action 

for  trespass? 

2.  In  what  three  general  ways  may  an  entry  upon  the 

land  of  another  be  justified? 

Page  69. 

1.  What  are  the  principal  cases  where  an  entry  can 
be  justified  upon  the  ground  that  it  was  made 
by  license  of  the  law? 

Page  70. 

1.    What  is  the  doctrine  of  trespass  ab  initiof 

Pages  71-72. 

1.    Give  an  outline  of  the  "Six  Carpenters'  Cases ?" 

Page  73. 

1.  What  three  principles  can  be  deduced  from  this 

decision? 

2.  What  is  the  action  of  "trespass  to  try  title?" 
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CHAPTER  VI. 

Page  75. 

1.    What  will  constitute  trespass  to  personal  property? 

Page  76. 

1.    What  is  conversion? 

Page  77. 

1.  Is  every  tortuous  act  affecting  personal  property 

a  conversion? 

2.  What  is  the  other  form  of  trespass  against  personal 

property? 

Page  78. 

1.  WTiat  are  some  of  the  principal  defenses  which 
may  be  set  up  against  actions  for  trespass  to  per- 
sonal property? 

Page  79. 

1.  Who  may  bring  an  action  for  trespass  to  personal 
property? 

CHAPTER  VII. 

Page  81. 

1.  What  are  the  principal  classes  of  tortuous  acts 
which  are  redressed  under  the  action  of  trespass 
on  the  case? 


CHAPTER  VIII. 

Page  83. 

1.  What  are  the  principal  forms  of  indirect  trespass? 

2.  Give  a  brief  history  of  the  doctrine  of  liability  for 

injuries  by  animals  or  inanimate  objects. 

Vol.  IV.— 19. 
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Page  84. 

1.  What  is  the  rule  as  to  liability  for  injuries  by  wild 
animals? 

Page  85. 

1.  What  is  the  rule  as  to  liability  for  injuries  by 
domestic  animals? 

Pages  86-87. 
1.    Give  an  outline  of  the  case  of  Klemberg  vs.  Russell? 

Page  88. 

1.  What  is  the  rule  as  to  the  liability  of  owners  or 
keepers  of  dogs  for  injuries  caused  by  these 
animals? 

Page  89. 

1.  When  is  a  person  liable  for  injuries  caused  by  fire? 

2.  When  is  a  person  liable  for  injuries  caused  by  ex- 

plosives? 

3.  When  is  a  person  liable  for  injuries  caused  by  ac- 

cumulations of  water? 


CHAPTER  IX. 

Page  91. 

1.  Distinguish  between  trespass,  waste  and  nuisance? 

2.  What  are  the  remedies  for  waste? 

Page  92. 

1.    Define  waste? 

Page  93. 
1.    What  constitutes  waste? 

Page  94. 

1.  Does  the  cutting  down  of  trees  constitute  waste? 

2.  Does  the  working  of  mines  constitute  waste? 
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Page  95. 

1.     Will  the  erection  of  new  buildings  constitute  waste? 

Page  96. 

1.    Who  may  commit  waste? 

Page  97. 

1.  What  is  meant  by  the  term    "without  impeach- 

ment  of  waste?" 

2.  What  was  decided  in  the  "Raby's  Castle"  case? 

Page  98. 

1.  Define  nuisance. 

2.  Classify  nuisances. 

Page  99. 

1.    What  are  the  principal  classes  of  private  nuisances? 

Page  100. 

1.  .  When  may  a  person  commit  a  nuisance  by  excava- 

tions on  his  own  land? 

2.  What  are  the  rights  of  persons  owning  land  abut- 

ting on  a  running  stream? 

Page  101. 

1.    How  may  such  rights  be  infringed? 

Pages  101-104. 

1.    Give  an  outline  of  the  case  of  Evans  vs.  Merri- 
weather? 

Page  105. 

1.  What  are  surface  waters? 

2.  What  are  the  rights  as  to  the  use  of  surface  waters? 

3.  What  are  the  rights  of  landowners  as  to  repelling 

surface  waters? 

Page  106. 
1.    What  is  the  civil  law  rule  on  this  question? 
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Page  107. 

1.    What  is  the  common  law  rule  on  this  question? 

Page  108. 

1.    When  will  the  pollution  of  water  constitute  a  nui- 
sance? 

Page  109. 

1.  Name  some  nuisances  which  affect  the  enjoyment 

of  property,  without  injuring  the  property  itself? 

2.  Can  a  lawful  trade  or  business  constitute  a  nui- 

sance? 

Page  110. 

1.    Where  may  an  obnoxious  business  be  carried  on? 

Page  111. 

1.    What  is  the  real  test  as  to  whether  a  noisy  trade 
is  a  nuisance  in  a  particular  location? 

Pages  112-113. 

1.    Give  a  few  illustrations  where  a  lawful  business 
has  been  held  a  nuisance? 

Page  1 14. 

1.    Give  a  few  illustrations  where  a  business  has  been 
decided  not  to  be  a  nuisance? 

Page  115. 

1.    May  mere  noise  constitute  a  nuisance? 

Page  116. 

1.     May  the  ringing  of  church  bells  constitute  a  nui- 
sance?   

CHAPTER  X. 

Page  117. 

1.  Define  deceit? 

2.  What  are  the  five  requisites  in  every  action  for 

deceit? 
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Page  118. 

1.    What  forms  may  the  misrepresentations  take? 

Pages  119-120. 

I.  What  words  are  sufficient  to  constitute  a  mis- 
representation? 

Pages  121-122. 

1.  What  acts  or  conduct  of  the  party  will  constitute 
a  misrepresentation? 

Pages  123-124. 

1.  When  will  mere  silence  be  sufficient  to  constitute 
a  misrepresentation? 

Pages  125-131 

1..  In  what  different  ways  may  the  requisite  that  the 
defendant  must  have  known  the  falsity  of  his 
statement  be  satisfied? 

Page  132. 

1.  Why  is  it  necessary  that  the  plaintiffs  should  have 
believed  in  the  truth  of  the  representations? 

Pages  133-137. 

1.  Can  the  plaintiff  recover  when  the  misrepresenta- 
tions were  not  made  with  the  intention  of  having 
him  act  upon  them? 

Page  138. 

1.  Do  misrepresentations  by  themselves  constitute 

a  ground  of  action? 

2.  What  else  is  necessary? 
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CHAPTER  XI. 

Page  139. 

1.  Define  malicious  prosecution. 

2.  What  are  the  necessary  elements  in  this  action? 

3.  What  must  have  been  the  character  of  the  original 

action? 

Pages  140-144. 

1.  Give  an  outline  of  the  argument  and  decision  in 
the  case  of  Pope  vs.  Pollock. 

Page  145. 

1.  What  connection  must  the  defendant  have  had 
with  the  original  action? 

Page  146. 

1.  When  will  an  attorney  be  liable  for  malicious  prose- 
cution? 

Page  147. 
1.    What  termination  of  the  original  suit  is  necessary? 

Page  148. 

1.  Is  a  dismissal  of  the  original  suit  without  a  trial  on 
its  merits  a  termination  upon  which  an  action 
for  malicious  prosecution  can  be  brought? 

Page  149. 

1.  Is  a  termination  by  settlement  or  compromise 
such  a  termination? 

Page  150. 

1.    What  will  constitute  probable  cause? 

Page  151. 

1.  Is  the  innocense  of  the  accused  decisive  of  the 
action? 
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Page  152. 

1.  Define  malice. 

2.  When  will  an  action  of  tort  for  conspiracy  lie? 

Page  154. 

1.     In  what  classes  of  cases  have  civil  actions  for 
damages  by  conspiracies  been  sustained? 


CHAPTER  XII. 

Page  155. 

1.    Define  Slander. 

Page  156. 
1.     Define  Libel. 

Page  157. 

1.    What  is  meant  by  words  being  actionable  per  sef 

Page  158. 

1..   What  are  some  of  the  most  important  forms  in 
which  defamatory  words  are  to  be  found? 

Page  159. 

1.    When  are  words  imputing  a  crime  actionable  per 
se? 

Page  160. 
1.     What  is  an  infamous  punishment? 

Page  161. 

1.  What  is  publication? 

2.  What  was  the  decision  in  Youmans  vs.  Smith? 

Page  162. 

1.    Is  the  mere  composition  of  a  libel  sufficient? 

Page  163. 

1.    Does  the  dictation  of  a  libel  to  a  stenographer  con- 
stitute publication? 
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Page  164. 

1.  Is  the  intent  material  in  an  action  for  slander  or 

libel? 

2.  Is  malice  a  necessary  element  in  such  actions? 

3.  To  what  extent  is  the  truth  of  the  charges  a  defense 

in  such  an  action? 

Page  165. 

1.  Is  the  fact  that  the  defendant  believed  the  charges 

to  be  true  a  defense  in  an  action  for  slander  or 
libel? 

2.  Is  the  bad  character  of  the  plaintiff  a  defense? 

3.  What  are  privileged  communications? 

4.  What  are  the  two  classes  of  privileged  communi- 

cations? 

Page  166. 
1.    What  communications  are  absolutely  privileged? 

Pages  167-169. 

1.    To  what  extent  are  the  statements,  pleadings  and 
arguments  of  a  lawyer  in  a  trial  privileged? 

Pages  170-171. 

1.    What  classes  of  communications  are  qualifiedly 
privileged? 


CHAPTER  XIII. 

Page  173. 

1.  Is  negligence  a  distinctive  tort? 

2.  Are  actions  involving  negligence  relievable  by  an 

action  of  trespass  or  trespass  on  the  case? 

Page  174. 

1.  Define  negligence. 

2.  Classify  negligence. 
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Page  175. 

1.  What  is  the  present  tendency  of  the  law  relative 

to  this  classification? 

2.  Give  a  synopsis  of  the  case  of  The  Steamboat  New 

York  vs.  King. 

Page  176. 

1.     When  is  the  question  of  negligence  material  in  the 
field  of  trespass? 

Page  177. 

1.  What  was  the  early  rule  as  to  the  liability  of  a 

person  for  the  direct  consequences  of  his  acts? 

2.  What  is  the  modern  rule? 

Pages  178-181. 

1.    Give  a  synopsis  of  the  decision  in  the   "Nitro- 
Glycerine  Case". 

Pages  182-183. 

1.     In  what  different  ways  may  the  duty,  which  is 
violated  by  an  act  of  negligence,  have  arisen? 

Page  184. 

1.    What  is  contributory  negligence? 

Page  185. 

1.     When  is  a  person  guilty  of  contributory  negligence? 

Pages  186-190. 

1.  What  is  the  doctrine  of  comparative  negligence? 

2.  In  what  States  is  it  recognized? 
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DAMAGES. 
CHAPTER  I. 

Page  193. 

1.  Define  Damages. 

2.  What  is  the  general  theory  governing  damages? 

3.  For  what  purpose  are  damages  awarded? 

4.  What  exceptions,  if  any,  are  there  to  this  rule? 

Page  194. 

1.    What  is  the  most  fundamental  general  rule  as  to 
the  losses  for  which  damages  can  be  recovered? 

Page  195. 

1.  What  is  the  next  most  important  rule? 

2.  Classify  Damages. 


CHAPTER  II. 

Page  197. 

1.    Define  compensatory  damages. 

Page  198. 

1.  Define  exemplary  damages. 

2.  Define  nominal  damages. 

Page  199. 

1.    Define  substantial  damages. 
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CHAPTER  III. 

Page  201. 

1.  How  are  the  consequences  of  any  act  classified? 

2.  Define  proximate  consequences? 

3.  Define  remote  consequences. 

Page  202. 

1.  How  are  losses  classified? 

2.  Define  direct  losses. 

Page  203. 

1.    Define  consequential  losses. 


CHAPTER  IV. 

Page  205. 

1.    Give  an  outline  of  the  case  of  Hadley  vs.  Baxendale. 

Page  206. 

1.    What  three  rules  can  be  deduced  from  the  decision 
in  this  case? 

Page  207. 

1.    What  is  the  measure  of  damages  in  a  suit  on  a 
bond? 

Page  208. 

1.  What  is  the  measure  of  damages  in  a  suit  on  an 

alternative  contract? 

2.  What  is  the  measure  of  damages  for  a  breach  of 

contract  for  the  sale  of  personal  property? 

3.  What  is  the  measure  of  damages  for  the  conver- 

sion of  goods? 

4.  What  is  the  measure  of  damages  in  a  suit  on  a 

negotiable  instrument? 
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Page  209. 

1.  What  is  the  measure  of  damages  for  a  breach  of 

contract  to  marry? 

2.  What  is  the  measure  of  damages  for  delay  or  mis- 

take in  sending  a  telegraphic  message? 

Page  210. 

1.    What  is  the  measure  of  damages  in  an  action  of 
tort  in  general? 

Page  211. 

1.    What  is  the  measure  of  damages  for  injuries  to 
the  person? 

Page  212. 

1.  What  is  the  measure  of  damages  for  damages  to 

property? 

2.  When  is  interest  allowed  by  way  of  damages? 
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CHAPTER  I. 

Page  215. 

1.  What  is  marriage? 

2.  Is  marriage  anything  besides  a  contract? 

Page  216. 

1.  In  what  respects  does  a  contract  of  marriage  differ 

from  all  other  contracts? 

2.  The  law  of  what  place  determines  the  validity  of 

the  marriage? 

Page  217. 

1.  What  was  the  age  of  consent,  originally  under  the 

common  law,  in  the  case  of  men?    In  the  case 
of  women? 

2.  What  effect  has  the  marriage  of  an  infant  under 

the  age  of  consent? 

3.  How  and  when  may  such  a  marriage  be  ratified 

or  disaffirmed? 

4.  Who  has  the  right  to  disaffirm  such  marriage? 

Page  218. 

1.  Is  the  consent  of  parents  necessary  to  enable  a 

minor  to  marry? 

2.  What  is  the  effect  of  disregarding  a  statutory  re- 

quirement for  such  consent? 

3.  How  and  when  may  such  a  marriage  be  ratified 

or  disaffirmed? 
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Pages  219-221. 

1.  What  effect  will  the  mental  incapacity  of  one  of 

the  parties  to  a  marriage  have  on  such  marriage? 

2.  What  degree  of  mental  incapacity  is  necessary  to 

invalidate  the  marriage? 

Page  222. 

1.  What  is  meant  by  physical  incapacity? 

2.  What  effect  does  the  physical  incapacity  of  one  of 

the  parties  to  a  marriage  have  on  such  marriage? 

3.  To  have  such  effect,  when  must  it  have  existed? 

4.  Will  the  drunkenness  of  one  of  the  parties  invali- 

date the  marriage? 

Page  223. 

1.    What  kind  of  fraud  will  render  a  marriage  void 
or  voidable? 

Page  224. 

1.  What  effect  will  the  pregnancy  of  the  wife  at  the 

tune  of  marriage,  not  by  her  husband  have  on 
the  marriage? 

2.  Will  a  marriage  entered  into  under  duress  be  valid? 

3.  What  degree  of  duress  is  necessary  to  invalidate  a 

marriage? 

4.  What  is  the  effect  of  a  bigamous  marriage? 

5.  In  the  case  of  marriage  of  a  party  having  a  former 

wife  or  husband  living,  what  presumption  will 
the  law  make  as  to  a  divorce  having  been  ob- 
tained from  the  former  marriage? 

Pages  225-228. 

1.  What  is  incest? 

2.  Within  what  degrees  of  relationship  are  marriages 

incestuous,  at  common  law? 
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3.     In  such   computations  of  relationship,  how  are 
bastards  and  relatives  by  half  blood  reckoned? 

Pages  229-235. 

1.  What  is  a  common  law  marriage? 

2.  What  are  the  requisites  for  the  validity  of  such  a 

marriage? 

3.  What  is  the  distinction  between  present  and  future 

contracts  for  a  common  law  marriage? 

4.  What  proof  of  common  law  marriage  is  necessary? 

5.  What  is  the   presumption  of  law,   where  illicit 

sexual  intercourse  is  proved  to  have  existed, 
as  to  the  continuance  of  the  illegality  of  such 
relation? 

Page  236. 

1.    What  is  the  law  as  to  Indian  marriages? 


CHAPTER  II. 

Page  237. 

1.  What  is  a  divorce? 

2.  What  kind  of  divorces  were  there  at  common  law? 

In  the  United  States  at  the  present  time? 

3.  What  extra-territorial  force  have  divorces? 

Page  238. 

1.  What  are  the  principal  causes  for  divorce  in  this 

country? 

2.  What  are  the  causes  in  your  own  state? 

Page  239. 

1.  Is  non-support  a  ground  for  divorce? 

2.  What  is  alimony? 

Page  240. 
1.    When  is  alimony  awarded? 

Vol.  IV.— 20. 
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Pages  241-242. 

1.    What  effect  do  laws  prohibiting  re-marriage  have? 


CHAPTER  III. 

Page  243. 

1.    What  rights  had  husband  at  common  law  over  the 
real  and  personal  property  of  his  wife? 

Page  244. 

1.    Give  a  synopsis  of  the  decision  in  Tritts  vs.  Col- 
well's  Admr.? 

Page  245. 

1.  To  what  extent  was  husband  liable  for  ante-nup- 

tial debts  of  his  wife  at  common  law? 

2.  What  effect  on  such  liability  had  the  death  of  the 

wife? 

3.  To  what  extent  was  a  husband  liable  for  the  torts 

of  his  wife?    To  what  extent  was  the  wife  her- 
self liable? 

Page  246. 

1.  Was  a  wife  liable  for  husband's  debts? 

2.  What  is  an  estate  by  curtesy? 

3.  When  is  a  husband  entitled  to  such  an  estate? 

4.  In  what  property  of  the  wife  does  he  take  such 

estate? 

5.  Can  a  husband's  right  to  curtesy  be  defeated? 

If  so,  how? 

Page  247. 

1.  Is  an  estate  by  curtesy  a  vested  right? 

2.  How  will  the  laches  of  husband  affect  an  estate  by 

curtesy? 
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3.  In  what  manner  may  land  held  by  curtesy  be  used? 

4.  What  is  dower? 

5.  What  kinds  of  dower  formerly  existed? 

Page  248. 

1.  What  are  the  requisites  for  the  creation  of  an 

estate  by  dower? 

2.  In  what  lands  may  a  widow  have  dower? 

3.  What  rights  of  action  has  a  widow  in  respect  to 

estate  of  dower? 

4.  When  does  the  right  of  dower  attach? 

5.  What  is  the  effect  upon  the  right  of  dower  of  an 

ante-nuptial  contract  concerning,  in  lieu  of,  or 
in  bar  of,  dower? 

6.  What  is  the  effect  upon  the  right  of  dower  of  a 

post-nuptial  settlement  in  lieu  of? 

Page  249. 

1.  What  is  the  effect  upon  the  right  of  dower  rights 

and  a  provision  in  lieu  of? 

2.  What  amounts  to  an  election  between  dower 

rights  and  a  provision  in  lieu  of? 

3.  When  may  such  election  be  rescinded? 

4.  When  must  such  election  be  made? 

5.  May  a  sum  of  money  be  given  and  accepted  in 

lieu  of  dower? 

6.  When  must  an  action  for  dower,  or  for  an  injury 

or  damage  to  the  dower  estate,  be  brought? 

7.  What  rights  has  widow  against  alienee  of  husband  ? 

8.  What  was  the  effect  of  divorce  at  common  law, 

a  vinculo  matrimonii,  upon  the  right  of  dower? 

9.  What  was  the  effect  of  divorce  at  common  law, 

a  mense  et  thoro,  upon  the  right  of  dower? 
10.    What  is  the  effect  upon  the  rights  of  dower  of  a 
divorce  granted  in  a  foreign  jurisdiction? 
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11.  Which  is  superior,  the  right  of  dower  of  the 
widow,  or  the  lien  of  vendor  for  his  purchase 
money? 

Page  250. 

1.  What  rights  has  widow  in  proceeds  of  realty? 

2.  Has  widow  dower  in  property  held  in  trust  by 

husband? 

3.  Can  estate  exist  in  two  persons  at  same  tune? 

4.  What  is  the  effect  of  the  laches  of  the  widow  upon 

her  dower  right? 

5.  How  may  the  right  of  dower  be  relinquished? 

6.  Can  a  wife  convey  her  dower  right  to  her  husband? 

7.  Does  a  conveyance  of  a  dower  interest  come  un- 

der the  statute  of  frauds? 

8.  How  is  dower  assigned? 

9.  Can  the  right  of  dower  be  lost  by  estoppel? 

10.  When  husband  exchanges  land,  in  what  land  has 
wife  the  right  of  dower? 

Page  251. 

1.  Has  wife  right  of  dower  in  land  held  in  joint 

tenancy.    Tenancy  in  common?    By  partner- 
ship of  which  husband  was  a  member? 

2.  What  right  has  wife  as  to   land   conveyed  by 

husband  in  contemplation  of  marriage? 

3.  Which  is  paramount,  the  right  of  dower  of  the 

wife  or  the  rights  of  the  creditors  of  the  hus- 
band? 

4.  When  may  dower  rights  be  lost  by  merger? 

5.  What  rights  has  wife  in  mortgaged  lands? 

6.  By  the  laws  of  what  state  or  country  is  the  right 

of  dower  determined? 

7.  How  does  the  right  of  homestead  affect  the  right 

of  dower? 
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8.  Has  the  wife  the  right  of  dower  in  land  sold  for 

taxes? 

9.  Has  wife  the  right  of  dower  in  land  sold  under 

execution? 

10.  When  may  dower  estate  be  seized  under  execu- 

tion against  widow? 

11.  What  effect  upon  dower  has  the  wife's  desertion 

of  her  husband? 

12.  When  does  the  statute  of  limitation  begin  to  run 

against  a  wife's  right  of  dower? 

13.  What  right  of  dower  has  wife  in  mineral  lands? 

14.  How  was  dower  assigned  at  common  law? 

Page  252. 

1.  What  is  homestead? 

2.  What  is  an  estate  of  entirety? 

Page  253. 

1."    What  is  an  ante-nuptial  marriage  settlement? 

2.  Under   what    circumstances   will   a   post-nuptial 

settlement  be  valid? 

3.  What  is  the  presumption  as  to  such  settlements? 

4.  May  a  husband  make  a  gift  to  his  wife? 

5.  What  is  the  presumption  as  to  property  purchased 

by  husband,  the  title  to  which  is  taken  in  the 
name  of  the  wife? 

6.  What  is  an  advancement? 

Page  254. 

1.  What  power  of  contracting  did  a  married  woman 

have  at  common  law? 

2.  When  will  courts  of  equity  decree  a  right  of  equity 

to  wife  out  of  her  estate? 

3.  What  is  meant  by  the  separate  property  of  the 

wife? 
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4.  What  rights  has  wife  over  such  property?  To 
what  liabilities  is  such  property  subject? 

Page  255. 

1.  What  right  of  action  has  husband  for  criminal 
conversation  with  his  wife?  For  alienation  of 
his  wife's  affection?  For  enticing  away  his 

wife? 

Page  256. 

1.  Has  a  wife  a  right  of  action  for  alienation  of  her 
husband's  affections? 


CHAPTER  IV. 
Page  257. 

1.  What  is  community  property? 

2.  Where   is   the   doctrine  of   community  property 

recognized? 

3.  What  are  the  principal  incidents  of  community 

property? 

4.  To  whom  does  community  property  belong  after 

the  death  of  one  of  the  parties  to  the  marriage? 
After  the  divorce  of  the  parties  to  the  marriage? 

Page  258. 

1.    To  what  extent  can  the  status  of  community  prop- 
erty be  changed  by  ante-nuptial  agreements? 


CHAPTER  V. 
Page  259. 

1 .  What  will  be  held  to  be  meant  by  the  words  '  'child ' ' 

or  "children"? 

2.  When  does  the  duty  of  father  to  support  his  child 

end? 
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3.  Is  a  step-parent  bound  to  support  his  step-child? 

4.  When  is  it  the  duty  of  the  mother  to  support  her 

child? 

5.  Does  the  divorce  of  the  parents  of  a  child  affect 

the  duty  of  either  parent  as  to  the  support  of 
child? 

6.  Is  a  father  liable  for  the  support  of  his  child,  while 

the  child  is  improperly  living  with  the  mother 
apart  from  the  father? 

7.  How  may  a  child  forfeit  his  right  to  be  supported 

by  his  father? 

8.  Is  a  grandparent  obliged  to  support  his  grand- 

children? 

Page  261. 

1.    What  duty  does  a  child  owe  to  serve  his  parents? 

Page  262. 

1.  What  is  the  presumption  when  property  is  pur- 

chased by  parent  in  the  name  of  the  child? 

2.  What  is  meant  by  "hotchpot"?    When  does  it 

arise? 

Page  263. 

1.  Has  a  father  a  right  to  recover  for  personal  injury 

to  his  child? 

2.  How  will  the  contributory  negligence  of  the  father 

affect  such  right? 

3.  When  may  a  mother  recover  for  personal  injuries 

to  child? 

4.  How  were  the  rights  of  parent  to  recover  for  in- 

juries to  child  changed  or  enlarged  by  Lord 
Campbell's  Act? 

Page  264. 

1.    Can  a  child  recover  for  death  of  parent?    When 
and  to  what  extent? 
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CHAPTER  VI. 

Page  265. 

1.  What  are  the  rights  of  father  to  custody  of  child 

at  common  law? 

2.  How  have  such  rights  been  modified  by  modern 

statutes? 

3.  What  are  the  rights  of  charitable  institutions  and 

private  persons  who  take  infants  to  raise? 
Page  266. 

1.  To  what  extent  and  in  what  cases  may  a  parent 

delegate  his  control  over  his  child  to  a  third 
person? 

2.  In  case  of  conflicting  claims  between  parents  as 

to  custody  of  child,  what  will  be  the  determining 
element  with  the  court  in  deciding  to  whose 
custody  to  give  the  child? 

3.  What  effect  will  the  extreme  youth  of  the  child 

have  in  such  a  case? 

4.  When,  if  ever,  will  a  third  party  be  entitled  to  the 

custody  of  a  child  as  against  the  parent  of  the 
child. 

5.  Will  the  poverty  of  a  parent  affect  this  right  of 

custody  of  a  child? 

6.  Who  is  entitled  to  the  custody  of  a  bastard  child? 

7.  What  power  has  father  to  bind  his  child  out  as 

an  apprentice? 

8.  What  courts  have  jurisdiction  to  award  the  cus- 

tody of  a  child? 

9.  To  whom  will  the  custody  of  a  child  be  awarded 

upon  the  divorce  of  his  parents? 

10.  Who  have  the  right  to  the  custody  of  orphans? 

11.  How  may  the  question  as  to  who  is  entitled  to  the 

custody  of  an  infant  be  determined? 
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CHAPTER  VII. 

Page  267. 

1.    Did  the  common  law  recognize  the  adoption  of  a 
child? 

Page  268. 

1.  Can  the  adoption  of  a  child  under  the  statute 

defeat  a  vested  right  in  property? 

2.  Can  an  adult  child  be  adopted? 

3.  Can  parents  inherit  from  adopted  children? 

4.  Who  is  a  bastard? 

5.  What  effect  upon  status  of  bastard  had  the  after 

marriage  of  his  parents  according  to  the  civil 
law?  According  to  the  common  law?  What 
effect  has  it  in  the  United  States? 

6.  What  power  of  inheritance  had  a  bastard  at  com- 

mon law? 

7.  What  is  the  status  of  children  of  a  void  marriage? 
8. "  Can  the  resemblance  of  child  and  alleged  parent 

be  admitted  as  evidence? 

9.  By  the  laws  of  what  place  will  the  status  of  an 
alleged  bastard  and  his  rights  of  inheritance  be 
determined? 

Page  269. 

1.  What]was  the  status  of  the  issue  of  slave  marriages? 

2.  What  evidence  will  be  admitted  to  prove  the  child 

of  a  married  woman  a  bastard? 

3.  Will  parties  to  a  marriage  be  allowed  to  testify  as 

to  the  absence  of  sexual  intercourse  between 
them? 

4.  What  is  the  duty  of  a  parent  as  to  the  support  of 

a  bastard  child? 

5.  How  will  the  domicile  of  a  bastard  child  be  de- 

termined? 
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CHAPTER  VIII. 

Page  271. 

1.  Who  is  an  infant? 

2.  What  is  the  general  rule  as  to  the  liability  of  an 

infant  on  his  contracts? 

3.  What  is  the  rule  as  to  his  liabilities  on  contracts 

for  necessaries? 

4.  What  is  meant  by  necessaries? 

5.  Is  an  adult  who  contracts  with  an  infant  bound  on 

his  side? 

6.  Who  may  take  advantage  of  the  infant's  right  to 

disaffirm  his  contract? 

7.  Is  an  infant  liable  on  a  bastardy  bond?    On  a 

warranty?  On  a  contract  of  suretyship?  On  a 
partnership  contract?  On  a  contract  given  in 
settlement  of  a  tort  ?  On  a  contract  of  marriage  ? 

8.  How  and  when  may  the  contract  of  an  infant  be 

ratified? 

9.  How  and  when  may  the  contract  of  an  infant  be 

disaffirmed? 

Page  272. 

1.  Is  an  infant  liable  for  his  torts? 

2.  What  is  necessary  for  the  validity  of  a  judgment 

against  an  infant? 

3.  How  may  an  infant  sue? 

4.  What  special  rights  and  privileges  are  allowed 

infants  in  courts? 

5.  What  special  rights  and  privileges  are  allowed 

infants  in  appellate  courts? 

6.  What  limitations  are  placed  upon  the  authority  of 

guardian  and  next  friend? 


DOMESTIC   RELATIONS.  315 

Page  273. 

1.  Are  infants  bound  by  the  statute  of  limitations? 

If  so,  when? 

2.  When  is  an  infant  responsible  for  a  crime  committed 

by  him? 

3.  When  will  infants  be  allowed  to  testify  in  court? 

Page  274. 

1.  How  is  the  domicile  of  an  infant  determined? 

2.  Has  the  infant  capacity  to  make  a  will? 

3.  What  effect  will  the  abandonment  of  an  infant  by 

parent  have  upon  the  domicile  of  the  infant? 

4.  How  is  the  domicile  of  an  adopted  child  deter- 

mined? 

Page  275. 

1.  Can  an  infant  act  as  agent,  trustee  or  representa- 

tive of  another? 

2.  •  Has   an   infant   power   to   appoint   agents?    To 

execute  power  of  attorney? 

3  .  When  may  an  infant  enlist  in  the  United  States 
navy  and  what  will  be  the  effect  of  such  enlist- 
ment? 


CHAPTER  IX. 

Page  277. 

1.  What  is  the  definition  of  a  guardian? 

2.  What  different  kinds  of  guardians  are  there? 

3  Who  may  be  a  guardian? 

4  For  whom  may  a  guardian  be  appointed? 

5.  When  will  a  guardian  be  appointed  for  an  insane 

person? 

6.  How  will  such  appointment  be  made? 

7.  How  may  a  guardian  be  appointed  for  infants? 
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Page  278. 

1.  What  are  the  general  powers  and  duties  of  a  guar- 

dian of  his  ward's  property? 

2.  What  will  be  the  effect  of  a  guardian  dealing  with 

the  property  of  his  ward? 

3.  Can  a  ward  make  a  valid  gift  to  his  guardian? 

4.  Can  a  guardian  sue  for  his  ward? 

5.  How  may  guardianship  be  proved? 

6.  Has  guardian  power  to  bind  ward  by  arbitration, 

or  to  agree  to  compromise  affecting  the  property 
of  ward? 

7.  Has  guardian  authority  to  sell  personal  property 

of  ward's? 

8.  Can  guardian  waive  the  rights  of  ward? 

Page  279. 

1.  When  will  a  foreign  guardian  be  appointed? 

2.  When  may  corpus  of  estate  be  resorted  to  for  sup- 

port of  his  ward? 

Page  280. 

1.  Can  guardian  charge  for  support  of  ward  living 

with  him  in  his  home? 

2.  When  will  guardian  be  liable  to  third  parties  for 

'  necessaries  furnished  to  ward? 

3.  What  are  the  liabilities  of  guardian  for  breach  of 

trust  or  omission  of  duty? 

4.  What  are  the  liabilities  of  a  guardian  when  he 

exceeds  his  authority? 

5.  What  is  the  duty  of  guardian  as  to  fixing  proper 

settlements  of  his  accounts? 

6.  How  may  a  guardian's  accounts  be  contested? 

7.  What  will  be  the  effect  of  the  confirmation  of  the 

guardian's  settlement? 

8.  What  is  the  duty  of  the  guardian  upon  the  ward's 

attaining  his  majority? 
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Page  281. 

1.  What  bond  is  required  of  a  guardian? 

2.  What  are  the  remedies  on  such  bond? 

3.  What  are  the  liabilities  of  the  sureties  of  such  bond  ? 

4.  How  may  irregularities  in  the  sale  of  ward's  prop- 

erty, by  guardian,  be  cured? 

5.  How  may  land  belonging  to  ward  be  sold? 

6.  What  will  be  the  effect  of  a  judgment  against  a 

guardian? 

7.  Has  an  administrator  any  authority  as  guardian? 

8.  When  may  ward  disaffirm  act  of  guardian? 

9.  Will  guardians  be  allowed  compensation  for  their 

services? 

10.  Has   appointment   of   guardian  extra-territorial 

effect? 

11.  Can  a  guardian  delegate  his  authority? 

12.  How  will  a  debt  due  by  guardian  to  estate  of 

ward  be  treated  by  court? 

13.  What  will  be  the  effect  of  a  release  given  to  guar- 

dian by  ward? 

14.  When   property  has   been   misappropriated   by 

guardian,  has  ward  the  right  to  follow  such 
property  into  the  hands  of  third  parties? 

Page  282. 
1.    When  does  the  authority  of  a  guardian  end? 
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TO  DOMESTIC  RELATIONS. 
SYNOPSIS  OF  MARRIAGE  LAWS  OF  THE  VARIOUS  STATES. 

MARRIAGE  LICENSES.  Required  in  all  the  States 
and  Territories  except  Alaska,  New  Jersey  (if  residents, 
otherwise  required),  New  Mexico,  New  York,  and 
South  Carolina.  California  requires  man  and  woman 
to  appear  and  be  examined  under  oath. 

MARRIAGE,  PROHIBITION  OF.  Marriages  between 
whites  and  persons  of  negro  descent  are  prohibited 
and  punishable  in  Alabama,  Arizona,  Arkansas,  Cali- 
fornia, Colorado,  Delaware,  Florida,  Georgia,  Idaho, 
Indiana,  Indian  Territory,  Kentucky,  Louisiana,  Mary- 
land, Mississippi,  Missouri,  Nebraska,  North  Carolina, 
Oklahoma,  Oregon,  South  Carolina,  Tennessee,  Texas, 
Utah,  Virginia,  and  West  Virginia. 

Marriages  between  whites  and  Indians  are  void 
in  Arizona,  North  Carolina,  Oregon,  and  South  Caro- 
lina; and  between  whites  and  Chinese  in  Arizona,  Cali- 
fornia, Mississippi,  Oregon,  and  Utah. 

Marriages  between  first  cousins  is  forbidden  in 
Alaska,  Arizona,  Arkansas,  Illinois,  Indiana,  Indian 
Territory,  Kansas,  Missouri,  Nevada,  New  Hampshire, 
North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
South  Dakota,  Washington,  and  Wyoming,  and  in 
some  of  them  is  declared  incestuous  and  void. 

Connecticut  and  Minnesota  prohibit  the  marriage 
of  an  epileptic,  imbecile,  or  feeble-minded  woman 
under  45  years  of  age,  or  cohabitation  by  any  male  of 
this  description  with  a  woman  under  45  years  of  age, 
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and  marriage  of  lunatics  is  void  in  the  District  of 
Columbia,  Kentucky,  Maine,  Massachusetts,  Nebraska; 
persons  having  sexual  diseases  in  Michigan. 

MARRIAGE,  AGE  TO  CONTRACT,  WITHOUT  CONSENT 
OF  PARENTS.  In  most  of  the  States  which  have  laws 
on  this  subject  21  years  is  the  age  for  males;  in  Cali- 
fornia, Delaware,  Idaho,  and  North  Dakota,  18;  in 
Tennessee,  16;  and  for  females  21  years  in  Florida, 
Iowa,  Kentucky,  Louisiana,  Minnesota,  Montana,  Ne- 
braska, North  Carolina,  Pennsylvania,  Rhode  Island, 
South  Carolina,  Kansas,  South  Dakota,  Utah,  Vir- 
ginia, West  Virginia,  Wisconsin,  and  Wyoming,  and 
18  in  all  the  other  States  having  laws,  except  Delaware, 
District  of  Columbia,  Idaho,  Maryland,  New  York, 
and  Tennessee,  in  which  it  is  16  years,  and  California 
and  North  Dakota,  15. 
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APPENDIX  B. 
TO  DOMESTIC  RELATIONS. 

PARAGRAPH  1.  WIFE  MAY  SUE  AND  BE  SUED 
ALONE. 

SECTION  1.  BE  IT  ENACTED  BY  THE  PEOPLE  OF 
THE  STATE  OF  ILLINOIS,  REPRESENTED  IN  THE  QEN- 
ERAL  ASSEMBLY.  That  a  married  woman  may,  in  all 
cases,  sue  and  be  sued  without  joining  her  husband 
with  her  to  the  same  extent  as  if  she  were  unmarried, 
and  an  attachment  or  judgment  in  such  action  may  be 
enforced  by  or  against  her  as  if  she  were  a  single 
woman. 

PARAGRAPH  2.  HUSBAND  AND  WIFE  SUED — 
EITHER  MAY  DEFEND. 

SECTION  2.  If  husband  and  wife  are  sued  to- 
gether, the  wife  may  defend  for  her  own  right,  and  if 
either  neglect  or  defend,  the  other  one  may  defend  for 
such  one  also. 

PARAGRAPH  3.  DESERTION  BY  ONE — OTHER  MAY 
USE  DESERTER'S  NAME. 

SECTION  3.  When  the  husband  has  deserted  his 
family,  the  wife  may  prosecute  or  defend,  in  his  name, 
any  action  which  he  might  have  prosecuted  or  de- 
fended, and,  under  like  circumstances,  the  same  right 
shall  apply  to  the  husband  upon  the  desertion  of  the 
wife. 

PARAGRAPH  4.  HUSBAND  NOT  LIABLE  FOR 
WIFE'S  TORTS — EXCEPTION. 

SECTION  4.  For  all  civil  injuries  committed  by  a 
married  woman,  damages  may  be  recovered  from  her 
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alone,  and  her  husband  shall  not  be  responsible  there- 
for, except  in  cases  where  he  would  be  jointly  respon- 
sible with  her,  if  the  marriage  did  not  exist. 

PARAGRAPH  5.  NOT  LIABLE  FOR  EACH  OTHER'S 
DEBTS. 

SECTION  5.  Neither  husband  or  wife  shall  be 
liable  for  the  debts  or  liabilities  of  the  other  incurred 
before  marriage,  and  (except  as  herein  otherwise  pro- 
vided), they  shall  not  be  liable  for  the  separate  debts 
of  each  other,  nor  shall  the  wages,  earnings  or  property 
of  either,  nor  the  rent  or  income  of  such  property,  be 
liable  for  the  separate  debts  of  the  other. 

PARAGRAPH  9.  WIFE  MAY  OWN  AND  CONVEY  AS 
HUSBAND  MAY. 

SECTION  9.  A  married  woman  may  own,  in  her 
own  right,  real  and  personal  property  obtained  by 
descent,  gift  or  purchase,  and  manage,  sell  and  con- 
vey the  same  to  the  same  extent  and  in  the  same  man- 
ner that  the  husband  can  property  belonging  to  him: 

TRANSFER  BETWEEN  HUSBAND  AND  WIFE — LIM- 
ITATION. Provided,  that  where  husband  and  wife 
shall  be  living  together,  no  transfer  or  conveyance  of 
goods  and  chattels  between  such  husband  and  wife 
shall  be  valid  as  against  the  rights  and  interests  of  any 
third  person,  unless  such  transfer  or  conveyance  be  in 
writing,  and  be  acknowledged  and  recorded  in  the 
same  manner  as  chattel  mortgages  are  required  to  be 
acknowledged  and  recorded  by  the  laws  of  this  State, 
in  cases  where  the  possession  of  the  Droperty  is  to  re- 
main with  the  mortgagor. 

PARAGRAPH  6.  WIFE  MAY  CONTRACT  AS  IF  UN- 
MARRIED— EXCEPTION — PARTNERSHIP. 

SECTION  6.  Contracts  may  be  made  and  liabili- 
ties incurred  by  a  wife,  and  the  same  enforced  against 
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her,  to  the  same  extent  and  in  the  same  manner  as  if 
she  were  unmarried;  but,  except  with  the  consent  of 
her  husband,  she  may  not  enter  into  or  cany  on  any 
partnership  business,  unless  her  husband  has  aban- 
doned or  deserted,  or  is  idiotic  or  insane,  or  is  confined 
in  the  penitentiary. 

PARAGRAPH  7.    HER  EARNINGS. 

SECTION  7.  A  married  woman  may  receive,  use 
and  possess  her  own  earnings  and  sue  for  the  same  in 
her  own  name,  free  from  the  interference  of  her  hus- 
band or  his  creditors. 

PARAGRAPH  8.  WORK  FOR  EACH  OTHER — No 
RECOVERY. 

SECTION  8.  Neither  husband  or  wife  shall  be 
entitled  to  recover  any  compensation  for  any  labor 
performed  or  services  rendered  for  the  other,  whether 
in  the  management  of  property  or  otherwise. 

PARAGRAPH  10.  MAY  SUE  EACH  OTHER  FOR 
PROPERTY. 

SECTION  10.  Should  either  the  husband  or  wife 
obtain  or  retain  possession  or  control  of  property  be- 
longing to  the  other,  either  before  or  after  marriage, 
the  owner  of  the  property  may  maintain  an  action 
therefor,  or  for  any  right  growing  out  of  the  same,  in 
the  same  manner  and  to  the  same  extent  as  if  they 
were  unmarried. 

PARAGRAPH  11.  ABANDONMENT  BY  ONE — OTHER 
MAY  OBTAIN  DISPOSITION  OF  PROPERTY — PROCEED- 
INGS. 

SECTION  11.  In  case  the  husband  or  wife  aban- 
dons the  other  and  leaves  the  State,  and  is  absent 
therefrom  for  one  year,  without  providing  for  the 
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maintenance  and  support  of  his  or  her  family,  or  is 
imprisoned  in  the  penitentiary,  any  court  of  record  in 
the  county  where  the  husband  or  wife  so  abandoned 
or  not  confined  resides,  may  on  application  by  petition, 
setting  forth  fully  the  facts,  if  the  court  is  satisfied  of 
the  necessity  by  the  evidence,  authorize  him  or  her 
to  manage,  control,  sell  and  incumber  the  property  of 
the  other,  as  shall  be  necessary  in  the  judgment  of  the 
court,  for  the  maintenance  and  support  of  the  family, 
and  for  the  purpose  of  paying  debts  of  the  other,  or 
debts  contracted  for  the  support  of  the  family.  Notice 
of  such  proceedings  shall  be  given  as  in  ordinary  actions, 
and  anything  done  under  or  by  virtue  of  the  order  or 
decree  of  the  court,  shall  be  valid  to  the  same  extent 
as  if  the  same  were  done  by  the  party  owning  the 
property. 

PARAGRAPH  12.  ONE  IN  POSSESSION  MAY  BIND 
PROPERTY  OF  BOTH. 

SECTION  12.  All  contracts,  sales  and  incum- 
brances  made  by  either  the  husband  or  wife,  by  virtue 
of  the  power  contemplated  in  the  preceding  section, 
shall  be  binding  on  both,  and  during  such  absence  or 
confinement,  the  person  acting  under  such  power  may 
sue  and  be  sued  thereon;  and  for  all  acts  done  the  prop- 
erty of  both  shall  be  liable,  and  execution  may  be  levied 
or  attachment  issued  accordingly.  No  suit  or  proceed- 
ing shall  abate  or  be  in  anywise  affected,  by  the  return 
or  release  of  the  person  absent  or  confined,  but  he 
or  she  shall  be  permitted  to  prosecute  or  defend 
jointly  with  the  other. 

PARAGRAPH  13.  PROCEEDINGS  TO  ANNUL  ORDER 
LIMITATION. 

SECTION  13.    The  husband  or  wife  affected  by  the 
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proceedings  contemplated  in  the  two  preceding  sec- 
tions may  have  the  order  or  decree  of  the  court  set 
aside  or  annulled,  by  filing  a  petition  therefor  and 
serving  a  notice  on  the  person  in  whose  favor  the  same 
was  granted,  as  in  ordinary  actions.  But  the  setting 
aside  of  such  decree  or  order  shall  in  nowise  affect  any 
act  done  thereunder. 

PARAGRAPH  14.  ONE  MAY  BE  ATTORNEY  IN  FACT 
FOR  OTHER. 

SECTION  14.  A  husband  or  wife  may  constitute 
the  other  his  or  her  attorney  in  fact,  to  control  and 
dispose  of  his  or  her  property  for  their  mutual  benefit 
or  otherwise,  and  may  revoke  the  same  to  the  same 
extent  and  in  the  same  manner  as  other  persons. 

PARAGRAPH  15.  EXPENSES  OF  FAMILY — CHARGE- 
ABLE ON  BOTH. 

SECTION  15.  The  expenses  of  the  family  and  the 
education  of  the  children  shall  be  chargeable  upon  the 
property  of  both  husband  and  wife,  or  of  either  of  them 
in  favor  of  creditors  therefor,  and  in  relation  thereto, 
they  may  be  sued  jointly  or  separately. 

PARAGRAPH  16.  REMOVAL  FROM  HOMESTEAD — 
LIMITATION — CUSTODY  OF  CHILDREN. 

SECTION  16.  Neither  the  husband  nor  wife  can 
remove  the  other  or  their  children  from  their  home- 
stead without  the  consent  of  the  other,  unless  the 
owner  of  the  property  shall,  in  good  faith,  provide 
another  homestead  suitable  to  the  condition  in  life  of 
the  family;  and  if  he  abandon  her,  she  is  entitled  to  the 
custody  of  the  minor  children,  unless  a  court  of  com- 
petent jurisdiction,  upon  application  for  that  purpose, 
shall  otherwise  direct. 
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PARAGRAPH  17.  INSANITY — RELEASE  OF  DOWER, 
HOMESTEAD — PETITION. 

SECTION  17.  When  the  husband  or  wife  is  insane, 
and  shall  have  been  insane  continuously  for  a  period 
of  not  less  than  one  year,  and  therefore  incapable  of 
executing  a  deed  or  mortgage,  and  relinquishing  his 
or  her  right  to  curtesy,  dower  or  homestead  in  the 
real  property  of  the  other,  the  same  person  may  pre- 
sent his  or  her  petition  to  any  court  having  general 
chancery  jurisdiction  in  the  county  where  such  peti- 
tioner resides,  or  where  the  real  estate  to  be  affected  is 
situated,  setting  forth  the  facts  and  particularly  de- 
scribing the  real  estate  sought  to  be  conveyed  or 
mortgaged,  and  praying  for  an  order  authorizing  the 
applicant,  or  some  other  person,  to  execute  a  deed  of 
conveyance  or  mortgage  for  such  insane  person,  and 
thereby  relinquish  his  or  her  right  of  curtesy,  dower 

or  homestead  in  said  real  estate. 

% 

PARAGRAPH  18.  PETITION — VERIFICATION-NOTICE 
— GUARDIAN  AD  LITEM — His  DUTY. 

SECTION  18.  The  petition  shall  be  verified  by  the 
oath  of  the  petitioner,  and  shall  be  filed  in  the  office  of 
the  clerk  of  the  proper  court.  Notice  of  the  filing  of 
such  petition  shall  be  given  to  such  insane  person  as  is 
required  to  be  given  to  defendants  in  chancery,  by 
service  of  summons  or  by  publication.  The  court 
shall  appoint  some  discreet  person  or  attorney  guar- 
dian for  the  person  alleged  to  be  insane,  who  shall 
ascertain  as  to  the  propriety,  good  faith  and  necessity 
of  the  petition,  and  shall  have  power  to  resist  such 
application,  and  subpoena  witnesses  and  take  deposi- 
tions to  disprove  any  of  the  matters  in  the  petition,  or 
show  the  impropriety  of  granting  the  same. 
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PARAGRAPH  19.  DECREE  FOR  COMMISSIONER  TO 
CONVEY. 

SECTION  19.  If  the  court  is  satisfied  upon  the 
hearing  that  the  petition  was  made  in  good  faith,  and 
the  prayer  thereof  ought  to  be  granted,  then  the  court 
shall  enter  a  decree  granting  such  prayer,  and  author- 
izing some  discreet  and  proper  person  to  make,  execute, 
acknowledge  and  deliver  jointly  with  said  petitioner 
all  such  conveyances  of  mortgages,  and  of  such  parcels 
of  land  as  shall  in  said  decree  be  specified. 

PARAGRAPH  20.  INSANE  PERSON'S  RIGHTS  SE- 
CURED. 

SECTION  20.  The  court  shall  require  of  the  peti- 
tioner, at  the  time,  and  as  one  of  the  conditions  of 
granting  said  decree,  such  security  for  the  protection 
of  the  interests,  and  for  the  proper  support  of  such 
insane  person,  as  the  court  shall  deem  satisfactory, 
and  may  from  time  to  time  renew  or  change  the  same, 
or  require  additional  security.  Such  security  shall  be 
deposited  with  the  clerk  of  the  court,  and  suits  may  be 
maintained  thereon  for  the  benefit  of  such  insane  per- 
son in  any  court  of  competent  jurisdiction;  or  the 
court  shall  order  such  portion  of  the  money  received 
from  the  sale  of  such  property  as  the  court  shall  deem, 
equitable  and  just,  to  be  set  apart  in  such  manner  as. 
the  court  shall  direct,  for  the  use  and  benefit  of  such 
insane  person;  and  such  sum,  so  set  apart,  shall  be  and 
remain  subject  to  the  control  and  order  of  the  court. 

PARAGRAPH  21.  INSANITY — CONVEYANCE  UN- 
DER DECREE — EFFECT. 

SECTION  21.  All  deeds  of  conveyance  or  mort-- 
gages  authorized  by  and  executed  under  the  order  of 
any  court,  made  as  hereinbefore  provided,  shall  be 
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valid  in  law  and  equity,  and  shall  convey  all  the 
curtesy,  dower  or  homestead  interest  of  such  insane 
person  in  and  to  the  real  estate  so  conveyed  or  mort- 
gaged, as  fully  as  if  such  person  had  been  sane,  and 
executed  and  acknowledged  the  same  in  due  form  of 
law. 
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